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In the United States Circuit Court of .[ppcaJs, for flic XiiifJi

Circuit.

willia:m dettering, \

Appellant, I

vs.
[

ALBERT NORDSTROM, \

Appellee. /

Stipulation and Order Extending Time to Docket Cause.

It is hereby stipulated that in the above-entitled suit

an order may be made enlarging the time for appellant

to file a transcript of the record and docket said cause

in the said Circuit Court of Appeals, thirty days from

and after the 15th day of August, 1905, the return day

of the citation issued herein.

Dated at Nome, Alaska, August 15. 1905.

J. K. WOOD,

IRA D. ORTON,

Attorneys for Appellant.

i A. D. COCHRAN,

I

• By J. REAGAN.

JNO. REAGAN,
Attorneys for Appellee.

Order.

In accordance with the foregoing stipulation it is

hereby ordered by the undersigned judge who signed
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the citation on appeal herein, that the li 11;^ f«>r the ap-

pellant to file the transcript of the record in said action

in tlie said Conn of -Vppeals and docl et said canse

in said Conrt of Aj^peals be, and the same is hereby, en-

larged thirty dajs from and after Angnst 15, 1905, the

retnrn day of said citation.

Dated, Nome, Alaska, Angnst 15, 1005.

ALFRED S. :\[OORE,

Jndge of the United States District Court, District of

Alaska, Second Division.

[Endorsed]: No. 1247. United States Tircnit Uonrt

of Appeals, Ninth Circuit. Wm. Detterijg, Appellant,

vs. Albert Nordstrom, Appellee. Stipulation and Order,

l-'iled Sopt. 5. 1905. F. D. Monckton, Clerk.

1)1 llir rniial Slafis District Court, District of Ahif<ka, Sec-

ond Dirisioii.

:iff, ]

ALBERT NORDSTROM,
Plainti

vs. i

wtllta:\i detterino, >

Defendant. '

Complaint.

The iilaintiff complains of the defendant and for cause

of action alleces:
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I.

That on or about the fifth day of :Mar(li, A. D. ]901,

this plaintiff became, and ever since said date has been,

the owner of an undivided one-fourth of the following

described placer mining claim, situated in the Cape

Nome Mining and Recording District, District of Alaska,

and known and called Bench Claim Number Eight (8),

on Nikala Gulch, which is a tributary of Anvil Creek,

next to and adjoining Placer Claim No. Eleven (U)

Above Discovery on said Anvil Creek, the said claim be-

ing by the side line of said No. Eleven, the same having

been located by Ole Stenfeld on April 3d, 1899, and

notice of location recorded on the 4th day of April,

1899, in the office of the recorder of said recording Dis-

trict in volume 8 at page 103. That ever since said date

the defendant William Dettering has been the owner of

an undivided three-fourths of said mining claim.

II.

That ever since the day of May, A. D. 1902, con-

trary to the agreements between plaintiff and defend-

ant, said defendant has worked, operated and mined

said claim, and has during said time extracted large

quantities of gold and golddust from said claim, and

has appropriated the whole thereof to his own use.

III.

That prior to the commencement of this suit plaintiff

demanded a statement and accounting of the working

and mining said claim. And that he account to and



4 William Dettcring vs.

pay plaintiff ono-foiirtli of tlie amount, less reasonable

expenses for extractin<> the Ksanie. Ki^t defendant re-

fused and still refuses to render such account or any ac-

count at all. And refuses and still refuses to pay to

plaintiff said one-fourth of the proceeds of gold and gold-

dust taken from said mining claim during said time or

an}' amount at all.

IV.

That the amount of gold and gold-dust taken from said

mining claim by defendant during said time, this plain-

tiff does not know, but is informed and believes that it

amounts to more than |100,0O0.

V.

That during the period said defendant was working

said mining claim as above set forth, this plaintiff was

absent from tlio Second Judicial Division, District of

Alaska, and was in Seattle, State of Washington, in

Portland, in the State of Oregon, and in Southeastern

Alaska, and did not participate in mining upon said

claim, nor did ho receive any of the profits therefrom.

Tliat tlie amount of gold and gold-dust taken from said

mine as above set forth by said defendant is largely in

excess of the expenses of doing said mining.

Wherefore plaintiff demands judgment against the

said defendant requiring him to give an accounting of

the gold and gold-dust taken from said claim.

That he be required to pay plaintiff one-fourth of all

gold and gold-dust so extracted by him, less the reason-
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able amoimt for workiug- and securing said gold and

gold-dust.

And for suc-li other and further relief as to the Court

may seem meet and proper in the premises, and for his

costs herein expended.

I. S. THOMPSON,

Attorney- for Plaintiff.

United States o; America, "^

r ss.

District of Alas'va. J

Albert Nordstrom, being first duly sworn, deposes and

says, that he is the plaintiff above named; that he has

read his foregoing complaint and knows the contents

thereof and that the same is true as he verily believes.

ALBEET NORDSTROM.

Subscribed and sworn to before me this 21st day of

Sept. 1903.

[Notarial Seal] I. S. THOMPSON,
Notary Public, District of Alaska.

[Endorsed]: 1023. In the United States District

Court, District of Alaska, Second Division. Albert

Nordstrom, Plaintiff, vs. William Deterring, Defend-

ant. Complaint. Filed in the Office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. Sep. 21, 1903. Geo. V. Borchsenius,

Clerk. By 0. J. Lonien, Deputy Clerk. G. J. L. I. S.

Thompson, Attorney for Plff., Nome, Alaska.
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hi Ific I iiilid Sillies Dislricl Coiirl, for fltc Disfrict of

Ala-ska, Second Division.

ALBEKT XOIM )8TR( )M,

Plaintiff,

^'^-
I No. 1023.

WILLIAM DETTERIXG,
Defendant.

Answer and Cross-Complaint.

Tomes now the above-named defendant, William Det-

terlng, by liis attorney, W. V. Rineliart, Jr., and for an-

SAver to i)laintiff"« complaint herein, alleges:

1.

Defendant denies all the allegations, matters and

things set forth in i^aragraph 1 of said complaint.

2.

Defendant denies all the allegations, matters and

things set forth in ])aragraph II of said complaint, ex-

cept that he let a lay npon the whole of said mining

claim, and that he and his said laymen have since the

said mouth of Jnne, 1902, worked, mined ;nid operated

the said claim, and that they are still working, mining

and operating the same, as hereinafter iiientioned in his

affirmative answei- and cro:->--coin])laint; b.it lie denies

that said acts or any of them w(i'e in violation of, or

contrary to, ;niy agrc^ement between ])hiintiff' and him-

self, or that tlicrc is oi- (^ver was any snch agrcoment, as

that alh'gcd, between plaintiff" and himself,
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3.

Defendant denies paragrapli IV of said complaint.

Answering- paragraph V of said complaint, defendant

denies any knowledge or information sufficient to form

a belief as to the whereabouts of plaintiff during the

time mentioned therein; but admits that plaintiff did

not participate in the mining or operating of said claim,

and that he did not receive any of the profits therefrom

;

and denies that the amount of gold and gold-dust taken

from said mine by the defendant is largely in excess of

the expenses of doing the said mining; although defend-

ant is at this time unable to state the exact cost and ex-

pense of said mining.

As a further, separate and affirmative answer and de-

fense, to plaintiff's complaint, defendant alleges:

1.

That he is now and all of the times mentioned in plain-

tiff's complaint has been the sole and exclusive owner

of said mining claim, and has been in the sole and exclu-

sive possession thereof.

2.

That since about the 15th day of June, 1902, defend-

ant has worked and mined the said claim openly and

publicly and has expended large sums of money in so do-

ing, and has in so doing discovered rich deposits of gold

and gold-dust and has developed the said claim into a

producing and paying mine; all of which was done with

the full knowledge of the plaintiff and of his agents.
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jiiid Jit no time during- said working and mining did

plaintiff ever make known bis alleged and pretended in-

terest in said claim, until about the middle of the month

of August, 1903, and after the said claim had been

jtroven to be a valuable mine.

3.

That prior to the commencement of the working and

mining aforesaid, plaintiff publicly and repeatedly dis-

claimed any interest in or to said mining claim.

As a second, further, separate and affirmative defense

to i)laintitl:"s complaint, defendant alleges:

1.

That there is a nonjoinder of parties plaintiff in this

action, in this, to wit: John Sundback, who is still living

and a resident of the District of Alaska, Second Divi-

sion, Precinct of Nome, is now and at all the times men-

tioned in plaintiff's complaint has been a partner of and

witli the plaintiff" in and to all of the mining claims and

properties owned by him in the District of Alaska, and

said John Sundback should be joined as a party plaintiff

in this action.

As a third, further, separate and affirmative defense

to plaintiff's complaint, defendant alleges:

1.

That there is another action pending in this court,

between the plaintiff and this defendant and liis lessees,

whci-ein the same title to the same propei-ty is involved,

and wli(')-ein ])laintiff asks for the same nmonnt, as liis
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share of the proceeds of said claim; and wherein both

the phiiutiff and defendant will be obliged to oft'er and

make practically the same proof iis will be required in

this action, said action being entitled ^'Albert Nord-

strom vs. William Dettering et al., No. 1038"; wherefore

this present action slionid be abated until the final de-

termination of the other action, or else the two actions

should be consolidated and tried at the same time.

As a fourth, further, separate and affirmative defense

to plaintiff's complaint, defendant alleges:

1.

That if plaintiff ever did have any interest in or to

said claim, which defendant denies, the plaintiff has for-

feited and abandoned the same, and should be estopped

from claiming the same at this time. He has publicly

and repeatedlj^ disclaimed any interest and announced

that he did not intend to return to said claim, or have

anything further to do with the same; he vacated and

abandoned and deserted the said claim in the fall of

1901, and has never since done any work or expended

any money toward the development and improvement

of the said claim; has never done any assessment work

thereon, as required by law, nor has he contributed to-

ward the same; he has stood idly by and allowed de-

fendant to work, develop, prospect and improve the said

claim and expend large sums of money in that behalf,

without giA'ing defendant an}'- knowledge, notice or in-

formation tliat he had, or claimed any interest in said

claim, and has intentionallv inislcd and deceived defend-
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ant for the sole purpose of iuducing liim to work, and

develop the said claim and expend his money thereon

and if possible ascertain the trne value of said claim,

without plaintiff sharing;- any part of the work and ex-

pense, with the manifest intention of subsequently

claimino- an interest in said claim in case the same

proved to be a valuable mine.

And plaintiff held the deed under which he claims for

about two and one-half years before he recorded the

same, and during- none of said time did he ever claim

under or by virtue thereof; and the said deed was not

recorded until after tlie said claim had been by the de-

fendant developed into a valuable property.

As a cross-complaint to plaintiff's complaint herein,

defendant complains against the plaintiff, Albert Nord-

strom and against John Sundback and alleges as fol-

lows:

1.

Thnt on or about tlie 26th day of December, 1900, de-

fendant William Bettering purchased the mining claim

mentioned in plaintiff's complaint, and known as and

called "Bench Claim No. Eight by the side line of Claim

No. 11 Anvil Creek," and along the north side of Creek

Claim No. One on Nikala Gulch, in the Cape Nome Re-

cording District, District of Alaska, from the grantees

of Ole Stenfeld, the original locator thereof, and ])aid

therefor the full sum of $9,200, and ever since said date

has been and is now the sole and exclusive owner of said
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miuiug claim, and lias beeu aud is uow iu the sole aud

exclusive possession thereof.

2.

That on or about the 5th day of March, 1901, the

plaintiff made an oral proposition to defendant, where-

by he, the plaintiff, Albert Nordstrom, might acquire

and secure an interest in said mining claim, provided

he met, kept and fully performed all of the conditions

to be by him subsequently performed and fully and

fairly rendered and paid unto defendant all the consid-

eration mentioned; in said proposition plaintiff promised

and agreed to and with the defendant that he, the

plaintiff, would immediately j)roceed to Nome, Alaska,

and to said mining claim, and at once begin to prospect,

work and develop said claim, and use his best endeavors

to make and develop the same into a producing and pay-

ing mine, advancing the necessary funds, means, sup-

plies, tools, etc., to accomplish the said object, and that

he would continue to v/ork and mine the said claim until

he had taken out therefrom sufficient gold and gold-dust

to repay him for his said advances and, in addition to all

the expenses incident thereto, to repay to defendant the

whole amount of the purchase price by defendant for

said claim, to v.it, the sum of $9,200, together with any

and all additional expenditures which defendant might

in the meantime make for and account of the said claim;

and at the same time plaintiff represented to defendant

that lie, the plaintiff, was an experienced and successful

miner, and that he knew of said mining claim, its loca-
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turn and ueighborliood, and of the work necessary and

the methods proper to open up and develop the said

(laini and make it a producing and paying mine, and

that he would do everything necessary and employ all

all proper means and methods to accomplish the objects

desired, and that he would also co-operate with, and con-

sult and advise with defendant in said mining and y.'ould

adopt and follow such methods and plans as should be

agreed upon betw^een them; and as compensatioj for

said services, and expenditures and as full consideration

therefor plaintiff should have and receive and be en-

titled to an undivided one-quarter interest of and to said

iiiiiiiiig claim. <

3.

That defendant, relying upon the representations,

promises and agTeements of the plaintiff, as aforesaid,

accepted the said propositon and agreed with him

plaintiff that if he would do all he had promised and

agreed to do in the premises, he should have and receive

an undivided one-quarter interest in and to the said

mining claim, for and in consideration of his services

and expenditures, and as full compensation therefor;

and the plaintiff thereupon requested the defendant to

make, execute and deliver unto him a deed for said un-

divided one-quarter interest in said mining claim, as-

suring and promising defendant that in case he, the

plaintiff, did not fully and completely live up to his

agreement, and meet, keep and perform all of the condi-

tions subsequent to be by him performed in accordance
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^\itll said iigreemeut, aud, if after making' a trial and

examination of said mining claim, he did not desire to

continue further with and under his said agreement,

and did not so continue and did not fully comply with

and carry out the said agreement, he would return the

said deed to defendant, and would make no use what-

ever of the said deed, and would make no claim against,

or assert any interest in or to the said claim, but would

withdraw from the said agreement and call the matter

at an end, and that in the meantime he would hold the

said deed unrecorded, the same as if it were in escrow,

but not as an actual delivery for the purpose of trans-

ferring title, and that said deed should never be re-

corded until and useless he, plaintiff, fully met, kept

and performed his part of said agTeement and became

fully entitled to the said interest in said claim.

4.

That, relying upon the representations and agree-

ments of the plaintiff as aforesaid, and upon the terms,

and under the said conditions mentioned, and without

any other consideration wiiatever, but solely in consid-

eration of the said oral promises and agreements of the

plaintiff to be by him subsequently met, kept and per-

formed as aforesaid and under the inducements of the

plaintiff, the defendant made, and executed unto the

plaintiff a deed for an undivided one-quarter interest in

and to the said mining claim, and delivered the same to

plaintiff without his paying any consideration whatever
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and without his iiiciiri-iiiy; auv costs or expenses what-

ever.

5.

That llic i)laiiitiiT failed, neglected and refused to

meet, keep and perform his agTeements or to comply

witli tlu' terms, conditions and requirements of the con-

tract between liiin ;nid defendant, as aforesaid; and the

consideration upon wliich said deed was to become

operative, and for which said deed was executed, failed;

that the only work done by plaintiff on said claim, was

in the summer of 1901, and all of his said work was

done in an unskilled and careless manner, and did not

tend to develop or render the said claim a producing or

paying mine; that the season's work did not yield any

piofit whatever, and plaintiff did not pay to defendant

ajiy part of the purchase price of said claim, nor did he

meet or pay the expenses incident to the said work; nor

did he continue the working, operating or developing of

said claim, or in any otherwise meet, keep, perform or

fulfill his agTeement in the premises.

6.

That at or about the close of the summer season in

said 1901 it was agreed between the plaintiff and de-

fendant that the plaintiff should remain on said mining

elaiin, and continue working the same during the next

winter and take out a dump for spring sluicing, and

rhat defendant should spend the winter in the States;

but plaintiff failed to comply with the arrangement,

l»l;ni and agreement, and soon after the departure of
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defendant for the States, he, the plaintiff, left the said

rlaiiii and the District of Alaska, and did not do or have

done any further work on said claim; and no winter

dump was taken out, but said mining claim was allowed

to lie idle and uuworked during the whole of said winter.

7.

That prior to his leaving said claim, plaintiff rocked

out therefrom more than sufficient gold to repay him

for his expenditures, and never accounted to defendant

for the same or any part thereof, but appropriated the

v.hole thereof to his own use.

7a.

That since said summer of 1901, the plaintiff has

never done any further work, mining or developing on

said claim, nor has he ever paid unto defendant any

sum or sums, or done any other act or thing toward ful-

filling his said agreement and contract, nor has he ever

given to or rendered unto defendant any consideration

of any kind whatsoever, whereby to entitle him to re-

ceive any interest in said mining claim, or to keep and

retain defendant's deed delivered to him as aforesaid.

8.

That after plaintiff abandoned the work on said claim

and left the same, he came to Seattle, Washington, and

there informed defendant that he, plaintiff, had with-

drawn from the arrangement, agreement and contract

between him and defendant, and that he did not intend

to return to Nome, nor to said claim, and that he de-
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sirod to caiKol the agTeement between him aud defend-

ant, lookin;^ toward the acquisition of an interest in

said (laim; and it was thereupon mutually agreed be-

tween plaintiff and defendant that said agreement

slionld immediately terminate and cease.

9.

That thereafter, and on or about the 2Gth day of

May, 1902, the defendant leased the said mining claim

unto John Leonard and J. D. Eeeves, to run until Oct-

ober 1st, 1903, for the purpose of having the said mining

claim worked, developed and mined; and the said lessees

soon thereafter recorded their said lease in the record-

ing District of Oape Nome Mining District, Alaska, and

on or about the 20th day of June, 1902, said lessees went

upon said claim, and began to work and mine thereon

with the full knowledge of the plaintiff; and said lessees

continued to work and mine on said claim under and by

virtue of said lease, until about the middle of the month

of August, 1903, without any objection or protest from

the plaintiff, and without any notice, knowledge or in-

formation of his alleged and pretended interest in said

claim.

10.

That on or about the 1st of August, 1903, it became

generally reported about the community that said claim

had proved to \ye a valuable claim; and the said lessees

and tlie defendant, had then in fact discovered and

opened up a rich piece of gTound upon said claim, and

very soon thereafter, the plaintiff first made known his
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claim to an undivided one-quarter interest in and to the

said mining' claim.

11.

That plaintiff has never contributed anythiiii;-, nor has

he done anything toward the development and opening

up of said mining claim nor to discovering the rich de-

posits contained therein.

12.

That plaintiff has held the defendant's deed to an un-

divided one-fourth interest in said mining claim for

about two and one-half years without ever recording

the same, or in any wise notifying or intimating to de-

fendant that he claimed or intended to claim any right,

title or interest in or to said mining claim.

13.

That on or about th > middle of August, 1903, the

plaintiff demanded of and from the defendant, that he

pay unto him a portion of the proceeds of said mining

claim; and threatened if he did not comply with said

demand that he, the plaintiff, would claim under the

defendant's deed and cause him trouble.

14.

That upon defendant's refusal to pay unto plaintiff

any money as aforesaid, the plaintiff caused the said

deed to be recorded in the Oape Nome Eecording Dis-

trict, District of Alaska, and thereby defendants title

to said mining claim has been clouded; and said deed

is now of record in said recording office and constitutes

a continuing cloud upon defendant's title to said claim.
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15.

Tliat the said iiiiniug claiin, in its present state of

developiiieut, is reasonably worth at least the sum of

one liuiulrcHl thousand dollars.

16.

That John Sundback is now and at all times herein

mentioned has been a partner of and with the said

plaintifl", Albert Nordstrom, in and to all mining claims

and interests held by him in the District of Alaska, and

as defendant is informed and verily believes, claims to

1.0 (ho (iwnor of an undivided interest under plaintiff's

deed.

17.

That said John Sundback was. personally present

upon the said mining claim shortly after defendant's

lessees began working on said mining claim, and he

know and was informed that said lessees intended to

work and mine the said claim, under and b}' virtue of

their recorded lease, and he well knew of their con-

tinued working and mining on said claim, and not until

about the middle of August, 1903, did he ever make

known the plaintiff's interest or pretended interest in

said claim, and he never at any time made any objec-

tion to the working of said claim; and during all of said

time, said Sundback well knew of the agreement be-

tween said Nordstrom and this defendant, and was

fully informed as to all the conditions thereof and the

doings thereunder, and knew of the existence of defend-

ant's deed to Nordstrom.
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18.

That after defeudaut had discovered rich deposits of

o'okl in said mining claim, said Sundback demanded of

and from the defendant that he paj to him as plaintiff's

agent a portion of the proceeds of said claim for a re-

turn of said deed to Nordstrom, and upon the refusal

of defendant to pay him any part of the proceeds, or

any sum of money, said Sundback induced the plaintiff

to come to Nome and bring said deed for the purpose of

recording the same and forcing defendant to pay there-

for, in order to remove the cloud whicli said deed would

cast upon defendant's title of record.

19.

That on or about the 10th day of September, 1903, the

plaintiff arrived in Nome, and said deed was soon there-

after filed for record and the same is now duly recorded

in the office of the Recorder of the Cape Nome Mining

and Recording District, District of Alaska, and consti-

tutes a continuing cloud on defendant's title; and said

Sundback and said plaintiff now claim an interest in

said mining claim under and by virtue of said recorded

deed, adverse to this defendant,

2/0.

That said alleged and pretended interest of said

Albert Nordstrom and said John Sundback are unjust,

unconscionable, and without right.

Wherefore defendant prays that plaintiff's action be

dismissed and that defendant recover his costs and

disbursements.
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That (lefeudant be decreed to be the sole owuer of

said miniug claim and that plaintiff be denied an ac-

countiu*^; that the deed given bj defendant to, and now

held by plaintiff, and now standing of record against

said mining claim, be decreed to be null and void and of

no effect, and that the same be canceled and annulled

by this Honorable Court; that any pretended interest or

written evidences of title claimed or held by said John

Sundback, or any other person, from and under said

Albert Nordstrom, be declared to be null, void and of

no effect, and that all such titles or evidences of title

be canceled and annulled and set aside; that defendant

be allowed a reasonable sum by way of indemnity for

his attornevs' fees in defending this action: that this

action l>e consolidated with that certain action brought

by this plaintiff against this defendant, entitled "Albert

Nordstrom v. William Dettering, et al.. No. 1038," and

that said causes be tried at the same time, by the Court,

in the way and manner provided by law for the trial of

causes of an ecpiitable nature; and for such other and

further relief as to the Court may seem equitable and

just.

W. V. RINEHART, Jr.,

Attorney for Defendant.

United States of America, ~|

> ss.

District of Alaska.
J

William Dettering, being duly sworn, on oath says:

I am the person named as defendant in the foregoing
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answer and cross-complaint; I have heard the same

read, know the contents thereof and believe the same to

be true.

WM. BETTERING.

Subscribed and sworn to before me this 20th day of

February, A. D. 1904.

[Notarial Seal] W. V. RINEHART, Jr.

Notary Public in and for the District of Alaska.

Copy of within answer and cross-complaint received

this 23d day of February, 1904.

I. S. THOMPSON,

Attorney for Plaintiff.

[Endorsed] : No. 1023. United States District Court,

District of Alaska, Second Division. Albert Nordstrom,

Plaintiff, William Dettering, Defendant. Answer and

Cross-complaint. Filed in the Office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska, Mar. 30, 1904. Geo. V. Borchsenius, Clerk. By

G. J. L., Deputy Clerk. W. V. Rinehart, Jr., Attorney

for Deft., Nome, Alaska.
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Ill tin I'nihil stfiffs Dis/rivt Court, District of Alaska,

SICO 11(1 Dirisioii.

ALBEliT XOKDSTKOM,

IMahiHff,

vs.

WILLI A.M 1)I<:TTKKIN(;,

Defendant.

Amended Complaint.

The plaintiff e(>nii)lains of the defendant in this his

anien(hMl comjiliint and for canso of action alleges:

I.

Tliat on or about the tiflli day of Marcli, A. D. 1903,

this phiintilf beeaiiio and (M-er since said date has been

tho owner in fee (subject to the paramount title of the

Lnited States) of an undividt^d one-fourth of the follow-

ing described pl;u-er iniuin<>- claim, situated in the Cape

Nome ^linin^- anil Ivci-ording- District, District of Alaska,

and known and caihnl IJeJu-h Claini Number Eight (8)

on Xikabi (iuhli, which is a tributary of Anvil Creek,

next to and adjoining jdacer claim No. Eleven (11)

Above Discovery on said Anvil Creek, the said claim

being by the side line of said No. Eleven, the same hav-

ing been located by Ole Stenfield on April 3d, 1891), in

the oftice of the Recorder of said Recording District, in

volume S, at page 103. That ever sin^e said date the

defendant ^\i^iiam Detterijig h;'.s be< n the owm^r of an

undi\i(led tliree-fourtlis of s:tid uiiiiiiiu (daiia,
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II.

That on or about the clay of August, 1901, the

plaintiff and defendant orally aoreed that said claim

would hardly pay to work without water, and they then

and tht're agj-eed that said claim should be left un-

W'Orked until water should be brought in by some indi-

vidual or company. That during said time assessment

work should be done. That in no event should any lay

be let upon said claim or any part thereof.

That after said date, as this plaintiff is informed and

believes, said defendant, in violation of said agreement,

let a lay upon the whole of said claim to John Leonard

and J. D. Beeves.

That contrary to said agreement not to work said

claim, said defendant did, in the month of May or the

first of June of the year 1902, commence to work, oper-

ate and mine said claim, and ever since said date has

continued to work, operate and mine said claim, and is

still so working, operating and mining said claim. And

has during said time extracted large quantities of gold

and gold-dust from said mining claim, and has appro-

priated the whole thereof to his ow^n use.

III.

That prior to the commencement of this suit plain-

tiff demanded a settlement and accounting of said

working and mining said claim. And that defendant

account to and pay plaintiff one-fourth of the amount

of gold and gold-dust extracted from said claim, less
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reasonable expense for extracting the same. But de-

fendant refused and still refuses to render such account

or any account at all. And refused and still refuses to

pay to plaintiff said one-fourth of the proceeds of gold

and gidd-dust taken from said mining claim during said

time, or any amount at all.

IV.

That the amount of gold and gold-dust taken from

said mining claim by defendant during said time, this

l»laintiff does not know, but is informed and believes,

and therefore alleges, that it amounts to more than

Y.

That (luring the period said defendant was working-

said claim as above set forth, this plaintiff was absent

from the Second Judicial Division, District of Alaska,

and was in Seattle, State of Washington, in Portland,

in the State of Oregon, and in Southeastern Alaska, and

did not particpiate in mining or operating upon said

mining claim, nor did he receive any of the profits there-

from. That the amount of gold and gold-dust taken

from said mine as above set forth l;y said defendant is

largely in excess of the expenses of doing said mining.

Wherefore, plaintiff demands judgment against the said

defendant, requiring him to give an accounting of the

gold and gold-<lust taken from said mining claim.

That lie hv rc(|uiic(l to pay plaintiff oiic-fourth of all

gold and g(dd-<lust so extracted by him, less the reason-
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able amount for working;- and securing- said gold and

gold-dust.

And for such other and further relief as to the Court

n)ay seem meet and proper in the premises, and for his

costs herein expended.

I. S. THOMPSON,

Attorney for Plaintiff.

United States of America,
ss.

District of Alaska. }

Albert Nordstrom, being first duly sworn, deposes and

says: That he is the plaintiff above named, that he has

read his foregoing amended complaint and knows the

contents thereof, and that the same is true as he verily

believes.

AL. NOPvDSTROM.

Subscribed and sworn to before me this 1st day of

February, 1904.

I. S. THOMPSON,

Notary Public, District of Alaska.

I do hereb}' certify that I am the attorney for the

plaintiff above named, that I have carefulh' compared

the foregoing copy of the amended complaint with the

original on file in this action, and that it is a true copy

of said original amended complaint.

Dated Nome, Alaska, February 1st, lS)Oi.

I. S. THOMPSON,

Attornev for Plaintiff.
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It appoarino- that the original aiiioiided complaint in

llio within entitled action is missing from the files, and

til at the witliin is a true copy of the original amended

complaint

—

It is ordered that the within copy be substituted for

said original, and that the cU-rk endorse hereon tlie date

of filing said original amended comidaint.

Dated Nome, Alaska, Aug. 15, 1905.

ALFRED S. MOORE,

Judge District Court, District of Alaska, Second Di-

vision.

[Endorsed] : No. 1023. In the District Court, District

of Alaska, Second Division. Albert Nordstrom vs. Will-

iam Dettering. Amended Complaint. Filed in the

Oliice of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska. Feb. 1, 190-1. Geo. B.

Borchsenius, Clerk. By Deputy Clerk.

Tn the inUrd ^Slates Disirid Court, in and for the Di.'^trid of

AkLslca. Second Division.

ALBERT NORDSTROM,
Plaintiff

vs.

No. 1023.

WILLIA:M DETTERING,
Defendant.

Amended Answer.

The above-named defendant, by leave of Court, for

jimcnded answer td the coiijplaiul liereiu:
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1.

Denies each and every alleiiatiou, matter and thing

contained in paragTaph 1 of said complaint, except that

ever since said date the defendant, William Bettering,

has been the owner of an undivided three-fourths of said

mining claim, in which behalf defendant alleges that

ever since said date he has been, and for a long time

];rior thereto was, and now is, the owner of the whole

of said claim.

2.

Denies each and every matter, allegation and thing

contained in paragraph 2 of said complaint, except that

after said date said defendant let a lay upon the whole

of said claim to John I^onard and J. D. Eeeves; and ex-

cept that said defendant did, in the month of May or

the first of June of the year 1902, commence to work,

operate and mine said c^aini, and ever since said date

has continued to work, operate and mine said claim, and

is still working, operating and mining said claim, and

has during said time extracted quantities of gold and

gold-dust from said mining claim, and has appropriated

some part thereof to his own use.

3.

Answering paragraph 4 of said complaint, defendant

denies that the amount of gold and gold-dust taken

from said mining claim by defendant during said time

amounts to more than f100,000 or any other sum in ex-

cess of 130,000.
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Ausweriiig paragraph 5 of said complaint, defendant

denies that the amount of gold and gold-dust taken from

s;ii<l mine as above set forth by said defendant is

largely, or at all, in excess of the expenses of doing said

mining, except in the sum of about |5,000.

II.

First Separate Defense.

And for a first, further, separate and affirmative an-

swer and defense, counterclaim and cross-complaint,

said defendajit, William Dettering, alleges:

1.

Tliat on or about the month of September, 1900, at

the town of Nome in the District of Alaska and after

learning that the defendant Dettering had under con-

sideration the advisability of purchasing the mining

claim described in the complaint in this action, plaintiff

proposed to said defendant some arrangement by which

plaintiff, in case said defendant Dettering should pur-

chase said claim, might ultimately acquire an interest

therein.

2.

That it was thereupon orally agreed by and between

said plaintiff and said defendant Dettering that in case

said defendant should purchase said claim, plaintiff

should be entitled lo a conveyance of an interest therein

after plaintiff should, at his own cost and expense, have
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prospected, worked, luiiied and developed said claim

and extracted goicl and minerals therefrom, under the

direction and control of said defendent, and until said

costs and expenses had been repaid to plaintiff, and the

full amount of the purchase price of said claim, together

with au}^ costs, expenses and counsel fees connected

with the purchase, and any costs and expenses incurred

by said Bettering for the benefit of said claim, had all

been repaid to said defendant.

That thereafter, and on or about the 26th day of De-

cember, 1900, at the city of Seattle, in the State of

Washington, said defendant Bettering purchased said

mining claim from the owners thereof for the sum of

|9,200; that the costs, expenses and counsel fees of said

sale paid by said defendant were the further sum of

f475, and that plaintiff has never repaid to said defend-

ant either of said sums or any part thereof, as by plain-

tiff agi'eed to be done in the manner hereinafter men-

tioned.

4.

That thereafter and on or about the month of March,

1901, at Seattle aforesaid, it was further orally agreed

by and between said plaintiff and said defendant Bet-

tering that plaintiff should forthwith proceed to said

town of Nome, in the Bistrict of Alaska, and to the min-

ing claim aforesaid, and prospect, work, mine and de-

velop the same, and extract gold and mineral therefrom

under the direction and control of said defendant until
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said costs niifl exponses liad been repaid to plaintiff,

juid llic full aiiiouiit of the purchase price of said claim,

l(>;;ctiR'i- with any costs, expenses and counsel fees con-

nected with said purchase, and any costs and expenses

incurred by said Dettering- for the benefit of said claim

had all been repaid to said defendant.

5.

Tliat freely and voluntarily, and without any consid-

eration therefor, and relying upon the oral promises, as-

surances and agreements then and there made by plain-

tiff to said defendant, to the effect the plaintiff would

faithfully keep and perform the promises and agree-

meuts hereinafter mentioned, said defendant Dettering

did then and there give the plaintiff a certain deed,

dated on or about the 5th day of March, 1901, and pur-

l)orting to convoy an undivided one-ciuarter interest

in and to the mining claim described in said complaint,

for the nominal consideration of one dollar therein ex-

pressed; a copy of which deed is hereto annexed, marked

exhibit "A," and by this reference made a part hereof.

6.

That said expressed consideration of one dollar was

and is not the true consideration of said deed, and that

no valuable or other consideration therefor ever passed

from the plaintiff to said defendant Dettering; but that

said deed was given wholly without consideration, and

was placed in tlie hands of the plaintiff solely for the

purpose of defining the interest in said claim to which
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plaintiff was to be entitled upon his performing the

promises and agreements on his part to be performed as

hereinafter set forth; and for the purpose of enabling

plaintiff to hold said deed, and v>'ith the express under-

standing and oral agreement that plaintiff should and

would hold and not record said deed, and should and

would not consider the same delivered or as passing-

title from said defendant to plaintiff; nor would said

deed be delivered or pass title from said defendant to

plaintiff, nor the validity thereof be established; and

that said deed should and would not become an executed

contract, and that the title of said undivided one-quar-

ter interest in said claim purported to be conveyed by

said deed should and would remain vested in said de-

fendant; unless and until plaintiff had fully performed,

and unless and until plaintiff did fully perform each and

every said conditions precedent to delivery of said deed

and the oral promises and agreements on his part to be

performed as hereinbefore set forth; and said plaintiff

should forthwith proceed to said town of Xome, in the

District of Alaska, and to the mining claim aforesaid,

and prospect, work, mine and develop the same, and

extract gold and mineral therefrom under the direction

and control of said defendant until said costs and ex-

penses had been repaid to plaintiff, and the full amount

of the purchase price of said claim, together with any

costs, expenses and counsel fees connected with said

purchase, and any costs and expenses incurred by said

defendant Bettering for the benefit of said claim, had

all been repaid to said defendant.
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7.

That it was further understool and orally agreed by

and between said i)laintiff and said defendant at the

time said deed was given to plaintiff by said defendant

Bettering as aforesaid, that the same should and would

l>e returned by plaintiff to said defendant Dettering for

cancellation as soon and or in case the plaintiff did not

perform his promises and agreements as hereinbefore

mentioned.

8.

That thereafter and on or about the Tth day of

March, 1901, and in pursuance of the oral promises and

agreements hereinbefore set forth plaintiff departed

from said city of Seattle, State of Washington, and pro-

ceeded to said town of Nome, in the District of Alaska,

and to the mining claim described in the complaint.

That thereafter and in pursuance to said promises and

agreements plaintiff and said defendant Dettering

worked and mined upon said claim and discovered pay

dirt thereon. That thereafter and in about the month

of August, 1901, and further in compliance with said

promises and agreements, plaintiff orally promised and

agreed either personally or by agent or representative

to remain upon and w^ork and mine the said claim dur-

ing the winter of 1901-02 next ensuing, and extract pay

dirt therefrom and take out a pay dump thereon for the

purposes and in the manner hereinbefore mentioned.
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9.

That plaintiff failed and neglected to perform his said

agreements mentioned in paragraph 8 hereof, and in or

al'ont the month of October, 1001, withont any notice

to or knowledge on the part of said defendant Dettering

left and abandoned said mining claim, and discontinned

work thereon, and departed from said District of

Alaska; and failed and neglected to remain on said

claim either personally or by representative; and failed

and neglected to work and mine the same or any part

thereof during said winter of 1901-02; and did not ex-

tract any pay or other dirt therefrom or take out any

pay or other dump thereon for the purposes and in the

manner aforesaid, or otherwise except as hereinafter

alleged.

10.

That during said months of September and October,

1901, and during the absence of said defendant Detter-

ing from said claim plaintiff extracted a large sum or

sums of gold and gold-dust therefrom the quantity and

value whereof are unknown to said defendant, and for

which plaintiff has never accounted to said defendant;

nor has plaintiff ever accounted to said defendant

for any other sum or sums of gold and gold-dust by him

theretofore extracted from said claim.

11.

That during said work and lirospecting on said claim

by plaintiff and defendant Dettering as aforesaid, the
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said defendant expended the sum of about |1,000 for

supplies and labor to prosecute and carry on said work,

no part of which has ever been repaid to said defendant,

althouj^h plaintilf jn'omised so to do in manner herein-

before set forth.

12.

Tliat phiintitt" discontinued and abandoned Avork upon

said claim under the promises and agreements hereinbe-

fore mentioned, and refused to and did not perform any

further prospecting, work, mining- or development upon

said claim under said agreements or any of them; that

he abandoned and relinquished all antl every his rights

and privileges under said agreements and each of them,

and all his right, title and interest, if any, in said claim,

and (lid deal with and treat the said deed and agree-

ments and each of tlieni as canceled, void and of none

effect.

12a.

That thereafter and to wit, in or about the month of

November, 1901, at said city of Seattle, in the State of

Washingon, plaintiff orally notihed said defendant

Dettering that he had discontinued and abandoned work

upon said claim -mder the promises and agreements

hereinbefore mentioned, and tliat he refused to and

Avonld not do any further prospecting, work, mining or

devehtpment upon said claim under said agreements or

any of tlieni; that he had abandoned and relinquished,

and did then and there orally abandon and relinquish

all and every his rights and privileges under said agree-
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ments and each of them, and all his right, title and in-

terest, if any, in said claim; and that he considered and

would thereafter treat the said deed and agreements

and each of them as canceled, void and of none eiTect.

13.

That thereafter, to wit, on or about the 2r)th day of

"May, 1902, said defendant Dettering acting and relying

upon the statements and representations of plaintiff as

aforesaid, did let, lease and demise said placer mining

claim, and each and every part thereof to said defend-

ants Leonard and Reeves. That said defendants Leon-

ard and Reeves immediately thereafter entered upon

said mining claim and worked and mined the same and

extracted gold therefrom to the knowledge of plaintiff

and without any notice from him or protest upon his

part made known to defendants herein except as herein-

after mentioned; and said defendants herein have ever

since been and still are in possession of said claim and

extracting gold therefrom.

11.

That thereafter, and, to wit, in or about the month of

August, 1903, it then being a matter of common repute

in the locality of said claim that rich pay had shortly

theretofore been struck thereon, plaintiff falsely and

fraudulently pretending to have received a good and

valid delivery of said deed, and falsely and fraudulently

pretending the title to said undivided one-quarter inter-

est in said claim had passed from said defendant Better-
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in<; to him by virtue thereof; and in violation of plain-

tiff's express promises and agreements aforesaid, and

with tilt' intent and purpose of defrauding- defendants

herein, an<l nf attempting to devest them of their rights

and interests in said claim as aforesaid; did procure and

cause his agent and partner, one John Sundback, to

notify said defendants, and plaintiff did so notify said

defendants, that plaintiff claimed an interest in said

claim under said deed and demanded of said defendants

that they account to him for plaintiff's alleged interest

in said ( laim as aforesaid. That said notice was the

first notice, knowledge of or information which any of

tile defendants herein had of plaintiff's intention and

purpose to claim an interest in said claim under said

deed.

15.

That thereafter and on or about the 12th day of Sep-

tember, 1903, plaintiff falsely and fraudulently pretend-

ing to have received a good and valid delivery of said

deed, and falsely and fraudulently pretending that title

to said interest in said claim had passe«l as aforesaid;

and in vi(datioii of his express oral promises and agree-

ments, and with the intent and purpose of defrauding

defendants herein, and of attempting to devest them of

Iheir rights and interests as aforesaid, filed said deed,

or caused the same to be filed, for record in the office of

the Recorder of the Cape Nome Recording District, Dis-

trict of Alaska aforesaid, and the same is therein re-

corded in the records of said Recording District.
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16.

That said deed was never delivered b}' said Bettering

to plaintiff; that there was no assent to said deed or

the delivery thereof on the part of plaintiff; that said

defendant Bettering never manifested any intentions on

his part to make said instrument his deed, nor did he

ever have any such intention; that there was never a^

concurring intent on the part of said defendant to vest

title in plaintiff by said deed; that said deed was and

remained executory and unexecuted; and for these rea-

sons and because of the frauds aforesaid on the part of

the plaintiff, and plaintiff's failure to perform his prom-

ises and agTeements as hereinbefore mentioned; and for

want and failure of consideration aforesaid,, the said

deed is null and void, and operates only as a cloud on the

title of said defendants.

III.

Second Separate Defense.

And for a second, further, separate and afflrmative an-

swer and defense said defendant Dettering alleges.

1.

That defendant Dettering here re-alleges and makes

a part of this second separate and aflflrmative answer

and defense each and every matter, allegation and thing

contained in paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and

11, of the first separate and affirmative answer and de-

fense, counterclaim and cross-complaint, in this answer

contained.
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That itlaiiitil!" discoutiiiued and abandoned work npou

said tlaim under the i^romises and agreements herein-

liefore mentioned, and refused to and did not perform

any frnthcr prospecting, work, mining or development

n]K>u said claim under said agreements, or any of them;

that he abandoned and relinquished all and every his

rights aud privileges under said agreements and each

of them, aud all his riiiht, title and interest, if any, in

said claiui. aud did deal with aud treat the said deed

aud agreeuuniis aud each of them as canceled, void and

none effect.

3.

That thereafter and in or about the month of October,

lUDl, plaintiff well knowing that because of his acts as

aforesaid said deed aud agreements were null and void;

aud with intent to influence the conduct of said defend-

ant Dettering, and with reason to believe that the acts

aud re])resentatious hereinafter mentioned would influ-

ence said defendant's conduct, made statements and rep-

resentations to various persons iu aud about said towu

of Nome iu tlie District of Alaska, to the effect that he

had discontinued and abandoned Mork on said claiui un-

der the ]uomises and agreements hereinbefore men-

tioned; and that he refused to and would not do any

further ]n*osi)ecting, work, mining or development upon

said <laiui under said agreements or any of them; that

he liad abaudoued aud reliquished all and every his

rights aiul privileoes under said agreements and each of
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them, and all his right, title and interest, if any, in said

claim; and that ho considered and wonld thereafter

treat the said agreements and each of them as void and

of none effect.

4.

Thiit thereafter, and, to wit, in or about the month

of November, 1901, at said city of Seattle, in the State

of Washington, plaintiff orally notified said defendant

Dettering that he had discontinued and abandoned work

upon said clnini under the promises and agreements

hereinbefore mentioned, and he refused to and would

not do any fnither prospecting, work, mining or develop-

ment upon said claim under said agreements or any of

them; that he had abandoned and relinquished, and did

then and there abandon and relinquish all and every his

rights and privileges under said agreements and each of

them, and all his rights, title and interest, if any, in said

claim; and that he considered and would thereafter treat

the said deed and agreements and each of them as can-

celed, void and of none effect.

5.

That defendant Dettering after receiving knowledge

of and becoming acquainted with the facts set forth in

paragraph 3 of this separate defense, and relying and

acting upon said statements and representations, and

upon the other statements and representations of plain-

tiff as aforesaid, did lease, let and demise said placer

mining claim, and each and every part thereof to said

defendants Leonard and Reeves. That said Leonard
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aii<l LNmmcs iiiinie(liat(4y thereafter entered upon said

iiiiiiiii.uclaiiii ;ni(l worked and mined the same and ex-

iiactiMl iiold tlierefrom to the knowledge of plaintiff,

and without any notice from him or protest npon his

]tarl made known to said defendants except as herein-

after menti()ne<l; and said defendants have ever since

been, and still are, in possession of said claim and ex-

tractino <;()ld therefrom; and relying upon the state-

ments and representations aforesaid and each of them

said defendant Bettering has expended large sums of

money, to wit, not less than the sum of |25,000 (includ-

ing the percentage paid said defendants Leonard and

Keeves as such lessees) in prospecting, working, mining,

developing said claim, and for the benefit thereof.

0.

That thereafter, and, to wit, in or about the month of

August, 1908, it then being a matter of common repute

in the locality of said claim that rich pay had shortly

theretofore been struck thereon, plaintiff falsely and

fraudulently pretending to have received a good and

valid delivery of said deed, and falsely and fraudulently

pretending the title to said undivided one-quarter inter-

est in said claim had passed from said defendant Better-

ing to him by virtue thereof; and in violation of plain-

titrs express oral promises and agreements aforesaid,

and with the int(Mit and purpose of defrauding defend-

ants lici-cin, and of attempting to devest them of their

riglits and interests in said claim as aforesaid, did i)ro-

n]n> and cause his agent and i)avtn(M', one Jcyhii ^^und-
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back, to notify said defendants that plaintiff claimed

an interest in said claim under said deed, and demanded

of said defendants that they account to him for plain-

tiff's alleged interest in said claim as aforesaid. That

said notice was the first notice, knowledge or informa-

tion which any of the defendants herein had of plain-

tiff's intention or purpose to claim an interest in said

claim under said deed.

7.

That thereafter, and on or about the 12th day of Sep-

tember, 1903, plaintiff falsely and fraudulently pretend-

ing to have received a good and valid delivery of said

deed, and falsely and fraudulently pretending that title

to said interest in said claim had passed as aforesaid,

and in violation of his express oral promises and agree-

ments, and with the intent and purpose of defrauding

defendants herein, and of attempting to divest them of

their rights, and interests as aforesaid, filed said deed,

or caused the same to be filed, for record in the office of

the Kecorder of the Oape Nome Recording District, Dis-

trict of Alaska aforesaid, and the same is therein re-

corded in the records of said recording district.

8.

That by reason of the facts aforesaid the plaintiff by

his acts and representations is estopped to set up any

right, title or interest in or to said claim under said

i\vo(\ and agreements, or any of them.

Wherefore, said defendant Dettering prays judgment:
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First. That said plaintiff take nothing by his com-

l)laiiit luM't'iu.

Second. I'or an acconnting on the part of plaintiff

as to tl'.e gold and gold-dnst by him extracted from said

claim as hereinbefore mentioned.

Tliiid. That the said deed and agreements and each

of tilem be declared void and ineffectual.

F'onrth. That the plaintiff has or acquired no title,

right or interest in or to the mining claim hereinabove

described, or any part thereof, under and by virtue of

said deed and agreements or any of them.

Fifth. That defendant Bettering be declared to be

the owner in fee, subject to the paramount title of the

United States, of the mining claim hereinabove de-

scribed.

Six til. For costs and disbursements, and for such

other and further relief as may be meet and proper.

AY. V. RINEHAET, Jr.,

J. W. ALBRIGHT,
Attorneys for Defendant William Bettering.

T'nited States of America,
^
V ss.

District of Alaska. I

William Dettering, being duly sv^orn, on oath says: I

am the person named as defendant in the above-entitled

action; that I have heard the foregoing answer read,

know the contents thereof, and believe the same to be

true.

WM. DETTERING. -
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Subscribed aud sworu to before me this 18tli day of

April, 1904.

[Notarial Seal] W. Y. lUNEHAKT, Jr.,

Notary Public in and for the District of Alaska.

Exhibit "A."

This indenture, made the 5th day of March in the year

of our Lord one thousand nine hundred and one, between

William "SI. Dettering-, of Seattle, State of Washington,

the party of the first part, and Albert Nordstrom, of the

same place, the part3' of the second part

—

Witnesseth: That the said party of the first part for

and in consideration of the sum of one (1) dollar, lawful

money of the United States of America, to him in hand

paid by the said party of the second part, the receipt

whereof is hereby acknowledg'ed, has granted, bar-

gained, sold, remised, released and forever qnitclaimed,

and by these presents does grant, bargain, sell, remise,

release and forever quitclaim unto the said party of the

second part, and to his heirs aud assigns.

An undivided one-fourth (1/4) interest in and to that

certain placer claim known as Bench Claim Number

Eight (8) on Nikala Gulch, next to and adjoining Placer

Claim Number Eleven (11) Above Discovery on Anvil

Creek, in Cape Nome ^Miinng District and tlie Disti'ict of

Alaska.

Together with all tlie dips, spurs and angles, and also

all tlie metals, ores, gold and silver bearing quartz rock
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aud earth tUereiu, aud all the rights, privileges and fran-

chiyi^s thoieto incident, appendant and appurtenant or

therewith usually had and enjoyed, and also all and

singular the tenements, hereditaments aud appurte-

nances thereunto belonging or in anywise appertaining,

and the rents, issues aud profits thereof, and also all the

estate, right, title, interest, property, possession, claim

and demand whatsoever as Avell in law as in equity of

the said party of the first part in or to the said premises

and every part and parcel thereof, with the appurte-

nances.

To have and to hold all and singular the said prem-

ises, together with the appurtenances thereunto incident

unto the said party of the second part, his lieirs and as-

signs forever.

in witness whereof, the said party of the first part has

hereunto set his hand and seal the first above written.

WM. BETTERING. [Seal]

Signed, sealed and delivered in the presence of:

LYMAN E. KNAPP.

I A. W. HASTIE.

United States of America,
^

State of Washington, ^ss.

Cotmty of King.

Tliis is to certify tliat on the 5th day of March, A. 1).

lUOl, before me, the undersigned, a notary public in and

for the District of Alaska, duly commissioned and sworn,-
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personally came William M. Bettering, to me known to

be the individual described in and who executed the

within instrument, and acknowledged to me that he

signed and sealed the same as his free and voluntary act

and deed for the uses and purposes therein mentioned.

Witness my hand and official seal the day and year in

this certificate first above written.

[Notarial Seal] LYMAN E. KNAPP,

Notarj- Public in and for the State of Washington, Ee-

sidino- at Seattle.

[Endorsed] : Filed for Record 12:45 P. M., Sept. 12th,

1903. Request of Albert Nordstrom. T. M. Reed, Re-

corder, by W. W. Sale, Deputy.

Copy of foregoing amended answer received this 19th

day of April, 1904, 10 A. M.

I. S. THOMPSON,

(O. D. C),

Attorney for Plaintiff.

[Endorsed] : No. 1023. In the United States District

Court, in and for the District of Alaska, Second Division.

Albert Nordstrom, Plaintiff, vs. William Dettering, De-

fendant. Amended Answer. Filed in the Office of the

Clerk of the IT. S. Dist. Court, Alaska, Second Division,

at Nome, Alaska. Apr. 19, 1904. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. W. V. Rine-

hart, Jr., and J. W. Albright, Attorneys for Deft.
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/// the I'liitcd Stales District Court, District of Alaska,

Second Division.

ALBERT NORDSTROM,
Plaintife,

vs.
No. 1023.

WILLIAM DETTERING,
j

Defendant. /

Demurrer to Answer.

Now comes the plaintiff and demnrs to defendant's

answer and for cause of demurrer, alleges:

I.

That said first and separate defense does not state

facts sufficient to constitute a defense or counterclaim

against this plaintiff or against said complaint.

II.

The said second separate defense does not state facts

sufficient to constitute a defense or counterclaim against

this phiintilT or against said complaint.

Wherefore plaintiff prays that said demurrer may be

sustained to said two causes of defense.

I. S. THOMPSON and

O. D. COCHRAN,
Attorneys for Plaintiff.
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In the United States Distriet Court, District of Alaska,

Second Division.

ALBERT NORDSTROM,
Plaintiff,

V Case No. 10-2;3.

WILLIAM BETTERING,
Defendant.

Notice of Hearing Argument on Demurrer.

To William Dettering and to His Attorneys, W. V. Rine^

hart and J. W. Albright, Esqs.:

Gentlemen: You and each of j-ou will please take

notice that the demurrer served herewith will be taken

up for argument on the law and motion calendar in the

above court on the 25th day of June, 1904, at the hour

of 9:30 o'clock A. M. of said day, or as soon thereafter

as counsel can be heard.

Dated June 22d, 1904.

I. S. THOMPSON and

O. D. COCHRAN,

Attorneys for Plaintiff.

Received a copy of the foregoing motion and demurrer

this 22d day of June, 1904.

J. W. ALBRIGHT,

Of Attorneys for Plaintiff.
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[Endorsed] : No. 1023. In the United States District

Court, Distriet of Alaska, Second Division. Albert

Nordstrom, IMff., vs. Wni. Dettering, Defts. Demurrer

of Plff. Filed in the Office of the Clerk of tlie V. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska.

Jun. 22, 1904. Geo. V. Borclisenins, Clerk. By Jno. H.

Dunn, Deputy Clerk. I. S. Thompson and (). I). Cocli-

rnn Attorney for Plff. Xos. 1, 2, 3 Witt Building, Stead-

man Ave. and Front Street, Nome Alaska.

In the United States District Court for the District of Alaxl-a^

Second Dirision.

ALBERT NORDSTROM, *>

Plaintiff, I

vs.
1

V No. 1023.

W>r. DETTERING et ah.

Defendants,

Memo. Opinion.

(July 6, 1904.)

The demurrer of the plaintiff to the amended answer,

filed June 22, 1904, having been submitted to the Court

upon argument of counsel, and the Court having given

the questions raised by the demurrer due considera-

tion

—

It is hereby ordered and adjudged that the said de-

murrer he, and the same is, now overruled.

ALFRED S. MOORE,

United States District Judge.
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Filed ill tlie Office of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska. Jul. (>, 1904.

Geo. V. Borclisenius, Clerk. By Jiio. H. Dunn, Deputy

Clerk.

In tJtc riiiivd l>(fair>i District (U)Hrf, nislrict of Masl-a,

Second Division.

ALBERT NORDSTROM,
Plaintiff^ I

vs.

Case Xo. 10-33.

WILLIAM DETTERING,

Defendants.

Reply.

Now comes the plaintiff above named and replying to

defendant Dettering's amended answer and denies and

alleges as follows:

I.

Denies each and every allegation contained in para-

graphs 1, 2 and 4 of the first separate defense.

II.

Denies each and every allegation contained in para-

graph 3 thereof, except that said Dettering purchased

said claim on or about said date, and paid therefor, as

this plaintiff is informed and believes the sum of f9,000.

And that 1200 was the amount which covered all the

expenses and counsel fees attending said sale.
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III.

Denies each and every alleg^ation contained in para-

j;i'ai>b 5, except that defendant Dettering did made, exe-

cute and deliver unto this plaintiff a deed to a quarter

interest in and to said mining claim on or about the 5th

day of Maich, 1901, and that Exhibit "A" is substanti-

ally a copy thereof.

IV.

Denies each and every allegation contained in para-

graph 6, exce])t that a much larger consideration was

giv(Mi for said d(MMl tlian said one dollar.

v.

Denies each and every allegation contained in para-

graph 7.

VI.

Denies each and every allegation set f«)vtli in para-

grai)h 8. exc;^])t th;it on or about the 7th (Iny of March.

IViV/l, this pUiiiiilif departed from the city of Seattle,

State of \>'ashingtoii, and proceeucd to Xtune, Alaska,

aii.l to said mining claim, and that thereafter this plain-

lift, and defenda^^f Dettering, worked, mined, and pros-

pected upon said claim and discovered a low grade of

pay dirt thereon.

Denies paragrai>h 9 and the whole thereof, except

tiiat plaintiff left said claim and the said District of

Alaska, in October, 1901, and did not work thereon

during said winter, and that said leaving was in ac-

cordance with an understanding between plaintiff and
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defendant Bettering that no fintiKM- work ('xc(]ti as-

sessment work was to be done mi said (daini until

water was broiiii,lit to said claim l.y some rompany or

individual.

VII.

Denies each and every allegation contained in para-

graph 10, except that plaintiff did wash from said claim

between |20 and |I0 worth of gold, which defendant

Bettering well knew.

VIII.

Benies each and every allegation contained in para-

graphs 11 and 12a.

IX.

Benies the making of the agreements referred to in

paragraphs 12 and therefore denies each and every al-

legation therein contained. And alleges that by mu-

tual understanding between plaintiff and said Better-

ing no further work, mining, developing or prospecting

was to be done until water was brought to said claim

as hereinbefore set forth.

X.

Benies each and every allegation set forth in para-

graph 13, except that Bettering did make a lease to said

Leonard and Eeeves of said mining claim, and that they

entered into possession of the same and extracted gold

therefrom and still are in possession of the same. That

plaintiff had no notice of said leasing or of said min-

ing until about the month of July, 1903.
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XL

Denies ejicli niid every jill{\uation set forth in para-

^rapli 14, except That pay had been struck upon said

( laim. That the notice served bv John Sundback, and

llie demand made by him upon the defendant was with-

out the knowledge or direction of this phiintiff.

XII.

Denies paragraph 15, except that plaintiff did file

the deed of v.hich Exhibit "A,'' i.« STibstantially a copy,

in the office of the recorder of the Cape Nome Record-

ing District, District of Alaska, on the 12th day of

September, 1903.

XIII.

Denies each and every allegation set forth in para-

graph Ifi.

Replying to tlie defer.rl int's second separate defense,

plaintiff denies and alleges, as follows:

I.

The plaintiff already having fully replied to para-

graphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11 of the first sep-

arate defense, by allegations and denials, he now makes

said allegations and denials the reply to paragraph 1

of said second separate defense, as fully as if he had

set each forth separately and at length.

II.

Denies that he made the promises and agreements

referred to in paragraph 1, but when plaintiff ceased
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prospectiiig-, workiiijj;-, luiiiino- aud developing said chiiiii

it was with the consent of said Detteriug and by a

mutual agreement between them, as hereinbefore set

forth. l*laiutilf therefore denies each and every alle-

gation of said paragraph 2.

III.

Denies paragraph 3 and the whole thereof, and each

and every allegation therein contained. Denies para-

graph 4 and the whole thereof and each and every

allegation therein contained.

IV.

Denies paragraph 5 and each and every allegation

therein contained, except that said Dettering did lease

said claim to Leonard and Reeves, and that they en-

tered into possession of the same, and are still in pos-

session of the same, with said Dettering, and have

worked and mined the same and extracted gold there-

from.

V. !

Deny each and every allegation set forth in para-

graph 6, except that this plaintiff is informed that John

Sundback, without the knowledge or direction of plain-

tiff, did serve a notice upon defendants and demanded

an accounting from them,

VI.

Denies each and every allegation contained in para-

graph 7, except that the deed (of which Exhibit "A"
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is ;i snbst initial r(\py) was filed by plaintiff as lierein-

licforc set fordi and pleaded in this reply.

VII.

Denies each and every allegation set forth in para-

graph 8.

Wherefore plaintilf i>rays judgment against said de-

fendant as set forth and cdainied in bis complaint.

I. S. THOMPSON and

O. D. COCHRAN,

Attorneys for Plaintiff.

United States of America, 1

r ss.

District of Alaska. j

Albert Nordstrom, being tirst duly sAvoru, deposes

and says: That he is the plaintiff in the above-entitled

suit; that he has read his foregoing reply to defend-

ant Dettering's amended answer and that the same is

ti-ne as lie verily believes.

A. L. NORDSTEO^r.

Subscribed and sworn to before me this 9th day of

duly, 11MI4.

[Notarial Seal] I. S. TH0:MPS0N,

Notary Public, District of Alaska.

JJeceived a cojiy of the forc-gijing reply this 11th day

of July, 1004.

J. Vv\ ALRKKIHT,

Attv. for Will. Dettei-ing.
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[Endorsed] : Xo. 1023. In tlio United States District

Court, District of Alaska, Second Division. Al. Nord-

strom, Plff. vs. Wni. Dettering, Deft. Replv. Filed in

the Office of the Clerk of the V. S. Dist. C\)iirt, Alaska,

at Nome, Alaska. Jul. 11, 1004. Geo. V. Borchsenius,

Clerk. By Jno. H. Dnnn, Depnty Clerk. I. S. Thomp-

son and O. D. Cochran, Attorney for Deft. Nos. 1, 2, 3

Witt Building-, Steadman Ave. and Front Street, Nome,

Alaska.

/// the Distriet Court in niul for the District of Alaska, Sec-

ond Division.

NORDSTROM,^

vs. ^ No. 1023.

DETTERING.

Opinion.

I. S. THOMPSON. O. D. COCHRAN, for Plaintifif.

W. V. RINEHART, Jr., JOS. K. WOOD, IRA D.

ORTON, for Defendant. '

This is a suit in equity brought by the plaintiff Al-

bert Nordstrom against his cotenant, William Detter-

ing, the defendant.

The rights and equities which the plaintiff alleges

in his complaint belong to him are these:

On the 5th day of March, 1901, the plaintiff became

the owner in fee of an undivided fourth of a placer

mining claim situated in the Cape Nome Mining and
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i:c(<)i(liii«i District, Alaska, known as Bench Claim No.

8, Nikkola (inlcli, a tributary of Anvil Creek; that ever

since said date h(^ has been the owner of said one-fourth

and I lie defendant has been the oAvner of an undivided

three-fourtlis of said claim; that in tlie month of May

or Jun(\ 11)02, the defendant commenced to work and

mine said claiiii and has continued to the date of filing

the complaint in tlie suit to oi)erate and mine said

claim; that durinji said period he has extracted large

(juantities of gold and gold-dust from said claim and

has appropriated the same to his own use; that de-

maud for an accounting of his operations in mining

said claim had been made prior to bringing the suit,

and a demand had also been made for the plaintiff's

one-fonrth of said gold and gold-dust, less reasonable

expenses for extracting the same; that the amount of

gold an;l gold-dust taken from said claim according

to plaintiff's information exceeds |100,000; that the

value of the mineral taken from the claim is largely in

excess of the expenses of doing said mining.

The relief demanded is

—

1. An accounting by defendant,

2. A decree requiring defendant to ])ay to plaintiff

his one-fourth of tlie gold-dust and gold taken from

said claim by defendant.

The answer adniits tlat the defendant operated said

claim but denies that the amount cf gold and gold-dust

laken. from said mine was largely in excess of the ex-

jxMiscs of doing said mining.
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There were other issues raised by the pleadiugs; but

the evidence admitted by the Court was maiuly upon

the issues raised by the foregoing affirmations and

denials of the pleadings.

The defendant offered in evidence tl'.e journal of this

court showing the minutes of Aug. 23, 1904, in these

words

:

"Counsel for plaintiff then waived all damages

against the defendants, which waiver v^as resisted by

counsel for the defendants, and allowed by the Court."

This relates to tlie proceedings in another action be-

tween the same plaintiff and defendants, brought by

the plaintiff to recover the possession of his one-fourth

interest in said claim, and also to recover damages for

tlie wrongful withholding of the same from plaintiff

by defendants.

This action in the nature of ejectment was brought

Oct. 3, 1903; whereas the present action was brought

at an earlier date, to wit, Sept. 21, 1903.

In the ejectment action the jury before which it was

tried found that the plaintiff was entitled to the pos-

session of the undivided one-fourth in said mining claim.

The verdict was rendered Aug. 7, 1901, and the judg-

ment upon the verdict vras signed by the Court on the

16th of September, 1901.

The Court admitted the evidence showing a waiver

of the damages in the ejectment intending, however,

to thereafter exclude it, if he should decide it irrele-

vant or immaterial.
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At the trial upon a motion to dismiss tlie action

mado by defendant the counsel strenuously contended

that the waivt^r by the plaintiff in the action of eject-

ment operated to bar the plaintiff's right to recover

damages in this action. Tlie proposition maintained,

tliongh seemingly reasonable at first mention, falls for

lack of support in authority or precedent.

The effect to be given to a waiver must depend, I

think, upon the intention of the counsel when the waiver

was announced at the first trial. It would be unfair

and unjust for a Court to so extend a waiver made in

our action for the purpose of narrowing the issues of

the pleadings, as to give it the effect of a general re-

lease of all damages recoverable in any action.

The waiver, under the circumstances when made, was

merely a voluntary renunciation of plaintiff's right to

recover damages in that action. It was announced in

view of the pendency of the ])resent action, and with-

out doubt because of the demand for damages therein.

I fully understood counsel Avhen the statement was

made by liiu) at the trial as disclaiming any intention

to stand upon tlie allegations of the complaint raising

a claim for damages in tliat action, but waiving no

rights to proceed for damages in the other action. It

was received by the court as a waiver without preju-

:iice to the ])laintiff's claim of damages in the other ac-

tion for an acconnting.

But how stands the case upon the authority of prece-

<lents?
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lu the ejectiueut snit. No. 1038, the pleadiugs show

that it was broiiglit to recover possession of an un-

divided one-foiii'th interest in tiie mining ground in

dispute, with damages for tlie nulawful withholding

of the ground.

The complaint alleges tl-at tlie defendants wrong-

fully withhold the entire est;:te from the plaintiff and

deny his right therein,"

This is not, it will be noted, an allegation of ouster.

Defendant's answer denies the plaintiff's title.

But without proof of ouster ejectment will not lie

between cotenants.

Sedgwick i& Wait on Trial (*f Title to Land, sees.

270, 277.

Ouster of a cotenaut by another cotenant may be

Hhown by eviction by force, or by denial by defendant

of a plaintiff's right coupled with an assertion of ad-

verse title in the defendant.

Sedgwick & Wait, sec. 270.

"It is well settled that a refusal, after a proper de-

mand by a tenant in common in possession to admit

his cotenant into the possession, is itself an ouster.

It is equally clear that in an action by a tenant in com-

mon to be admitted into the possession a denial in

the answer of the plaintiff's title and right of entry is

equivalent to an ouster, and will dispense with further

proof of the ouster.

An ouster so established relates to the commence-

ment of the action and in ejectment damages or the
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vjilnc of tlio use and occupation can be recovered only

from the coinmencement of the action."

Miller vs. Myles, 1(> Cal. 538.

The action in wliicli the waiver was made, No. 1038,

was entered in this court on October 3d, 1903, and in

the state of the pleadings the damages to be recovered

tliereiu were limited to the period commencing at this

date.

The case now being considered was brought on the

1:1.St day of September, 1903, and at the trial the Court

ruled that the liability of the defendants to account

in that action ran only to the last above date. In other

words, the Court ruled tliat the defendants were only

required to account for the gold taken from the ground

in controversy down to the date of the institution of

the action.

It is manifest, therefore, on applying the law cited

to the facts of the present case that the plaintiff is

Jiot precluded from a recovery of any damages by his

v^aiver of damages in the other and later-brought but

earlier-tried action.

This question being decided, we are remitted to a con-

sideration of the general issues of the ease, the evidence

and the law governing the evidence, and are thus easily

led to tlie conclusion that the plaintiff has established

his case and is entitled to a judgment in his favor.

I do not deem it necessary- to discups the evidence

or any of the other questions of law meeting us at the

trial. It is enough now to say tliat the Court's judg-
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lueut will direct the defendiint to pay to the plaintiff

the sum of seven thousand four hundred and eighty

dollars with interest thereon from Sept. 21, 1903, at the

rate of 8 per centum per annum.

Findings of fact and conclusions of law may accord-

ingly be prepared by counsel.

Nome, Jan. 14th, 1905.

ALFRED S. MOORE,

District Judge.

[Endorsed] : No. 1023. Dist. Ct. Alaska, 2d Division.

Nordstrom vs. Dettering. Opinion. Filed in the Office

of the Clerk of the U. S. Dist. Court, Alaska, Second

Division, at Nome, Alaska. Jan. 11, 1905. Geo. V.

Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

McB.

J II the United' States District Court for the D'l.sirict of Alas-

ka, Second Divisioi).

ALBERT NORDSTROM,
Plaintiff,

vs.

WILLIAM DETTERING,
Defendant.

Findings of Fact and Conclusions of Law.

This cause coming an regularly for trial on the 25th

day of November, 1901, and the plaintiff appearing in

person and by O. D. Cochran, Esq., his attorney; and

the defendant appearing by Joseph K. Wood, Esq., and
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Ira 1). Urton, Esq.. bis attorneys; witnesses on behalf

of the i)laiutiff and the defendant being sworn and ex-

amined, and the Court after hearing the testimony

offered by the ])laintitt' and defendant, and the argu-

ment of the attorneys, and being fully advised in the

premises, makes the following findings of fact and con-

clusions of hiAV, to wit:

FINDINGS OF FACT.

That on the 5th day of :\Iarch, 1901, the defendant,

William Bettering, sold and conveyed unto the plaintiff,

Albert Nordstrom, for a valuable consideration, an un-

iividod .me-fourth (1/-1) interest in and to that certain

placer mining clairo, situated in the Cape Nome Min-

ing and Recording District, District of Alaska, described

as follows, to wit:

That certain placer claim known as and called Bench

Claim Number Eight (8) on Nikala Gulch, which is

tributary of Anvil Oi'eek, next to and adjoining placer

claim Number Eleven (11) Above Discovery on Anvil

Creek.

And that the said defendant did! on the 5th day

of March, 1901, duly make, execute and deliver to the

said plaintiff a died of conveyance of said undivided

oiie-fonith (1/4) interest in and to said placer mining

claim.

2.

That from the said 5th day of :March, 1901, and at

ihe date of the commencemeiit oi this suit, to wit, the

21st day of September, 1903, the said plaintiff con-
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tinned to be and was tlie owner of said undivided one-

fonrtli (1/4) interest in and to said placer mining claim,

and that tlie said defendant was the owner of an un-

divided three-fourths (3/4) interest in and to the said

])Iacer mining claim.

3.

That since the month of ^lay or the first of June, 1902,

the said defendant has worked, operated and mined

said placer mining claim, and has between the said

month of May or the first of June, 1902, and the said

21st day of September, 1903, extracted from said min-

ing claim gold and gold-dust of the amount and value

of thirty thousand dollars (|30,000), and has appropri-

ated the whole thereof to his own use.

4.

That prior to the commencement of this suit, the

plaintiff demanded a settlement and accounting of the

defendant's said working and mining upon said placer

mining claim, and that defendant account to any pay to

the plaintiff one-fourth of the amount of the gold and

gold-dust extracted from the said mining claim, as

aforesaid, less the reasonable cost of extracting the

same.

That the defendant refused, and still refuses, to ren-

der such account, or any account at all, and refused,

and still refuses, to pay to the plaintiff one-fourth of

the amount or value of the gold and gold-dust extracted

from said mining claim, as aforesaid, or any sum or

amount at all.
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5.

Tliat the defendant expended the sum of eighty (80)

doHars in shipping' a i)art of the i],-ohl and gold-dust

extracted from said mining claim, to Seattle, State of

Washington.

6.

That the allegations of the plaintiff's complaint are

true.

And as CONCLUSIONS OF LAAY, the Court finds:

1.

That the plaintiff and defendant were since the said

5th day of March, 1901, tenants in common of the said

placer mining claim, Number Eight (8) on Nikala

Gulch, in the Cape Nome Alining District, District of

Alaska, as follows, to wit, tlie plaintiff is the owner

of an undivided one-fourth, and the defendant the

owner of an undivided three-fourths of said mining

claim. '

2.

That the plaintiff is entitled to judgment against the

defendant for one-fourth the sum of (pO,000) thirty

thousand dollars, less the s'lir. of eiglity (80) dollars, to

wit, the sum of seven thousand four hundred and eighty

($7,480.00) dollars, Avitli iuterost thereon at the rate

of eight per cent per annum, since the 21st day of Sep-

tember, 1003, and together vith his; costs and disburse-



Alhcrt \onlslri)i;i. 05

meuts iucnrred hereiu, and tli;i! jiid^iiieiit and decree

be entered in accordance herewith.

ALFIJED 8. MOORE,

District Judge.

[Endorsed]: Xo. 1023. In tlu- United States Dis-

trict Court, District of Alaska, Second ])ivision. Al-

bert Nordstrom vs. William Detterino-. Findings of

Fact and Conclusions of Lav,-. Filed in the Office of

the Clerk of the V. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska. Mar. 25. 1005. Geo. V. Borch-

senius, Clerk. By Angus McRride, Deputy Clerk. O.

D. Cochran. Atorney for Plff., Xos. 1, 2, 3 V^itt Build-

ing, Steadman Ave. and Front Street, Xome, Alaska.

Vol. 3, Orders and Judgments, page 150. VuB. Comp.

McB.

/// the rniied States District Coini for the District of Alas-

ka, Second Division.

ALBERT NORDSTROM,
Plaintiff,

^^-
V Ca?eXo. 1023.

WILLIAM DETTERINO,
Defendant.

Decree.

Be it remembered that on the 25th day of X'ovember,

1901, the above-entitled cause came on regularly for

trial in the above-entitled court, the plaintiiT appear-

ing in person, and by O. D. Cochran, Esq., his attorney.
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and the defendant appearing by his attorneys, Joseph

K. Wood, Esq., and Ira D. Orton, Esq., and the Court

Ijaviug- heard the testimony offered by the plaintiff and

the defendant, and the argument of counsel, and hav-

ing taken said cause under advisement and considera-

tion, and having heretofore rendered in writing its find-

ings of fact and conclusions of law, and filed the same

with the clerk of this C(»urt, aiul being ]iow fully ad-

vised in the premises, ui)on motion <;f O. D. Cochran, at-

torney for the plaintiff

—

It is now therefore ordered, adjudged and decreed

that the plaintiff', Albert Nordstrom, was from the

5th day of March, 1901, the owner of an undivided one-

fourth (1/4) interest in and to the pkicer mining claim

described in plaintiff's complaint, to wit: Bench Claim

No. Eight (8) on Nikala Gulch, which is a tributary of

Anvil Creek, uext to and adjoining placer claim No.

Eleven (11) Above Discovery on said Anvil Creek, in the

Cape Nome Mining District, District of Alaska, and con-

tiiiued to be and was such owner of said interest in said

mining claim at the date of the commencement of this

action.

That the said r.efendant, William Dettering, account

to the plaintiff, Albert Xordstioiu, for tlie gold and

gold-dust extracted fvoni siid mining claim from the

month of May or first of June, 1902, to the 21st day of

September, 1903, the date of tlie commencement of this

suit, and pay to the said plaintiff one-fourth the value

of said gold and gold-dust extracted during said time,

less the reasonable cost of extracting the same, to wit,
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oue-fourth the sniii <>f thirty thonsaiid dolhii-s, less the

sum of eighty dollars, to wit, the sum of seven thousand

four hundred and ei.ulity dolluis (f7,48().(M)i; aiul that

the plaintiff Albert Nordstrom do liave and recover

of and from the said defendant William Dettcriuo, tlie

sum of seven thosuand four lumdred and tij^lity dollars

(17,480.00), together with interest thereon since the

21st day of September, 1903, at the rate of eight (8)

])vv cent per annum, and together with his costs and dis-

bursements herein incurred, taxed at the sum of

dollars, and that execution niay issue hereon.

Done in open court this the 1st day of June, 1005.

ALFRED 8. MOORE,

District Jndge.

[Endorsed]: Xo. 1023. In tht> United States District

Court, District of Alaska, Second Division. Albert

Nordstrom, vs. William Dettering. Decree. Filed in

the Office of the Clerk of the U. S. Dist. Com-t, Alaska,

Second Division, at Nome, Alaska. Jun. 1, 1905. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn. Deputy Clerk.

O. D. Cochran, Attorney for Plf., Nos. 1, 2, 3 Witt

Building, Steadman Ave. and Front Street, Nome,

Alaska. C. J. D. 1, page 229, vol. 3, Orders and Judg-

ments, p. 285. McB.
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Ill the United States District Court for the District of Alas-

ka, ^eeond Division.

ALBERT NORDSTEOM,
Plaintiff,

WILLIAM DETTEKIXG,
j

Defend 1 nts. /

Biii of Exceptions.

Be it rememebered, that, on tui^ 24th day of Novem-

ber, A. D. 1&04, and continuing on the 25th day of No-

vember, A. D. 1004, the above-entitled cause came on

for trial before the above-entitled court, the Honorable

ALFRED S. :M00RE, Judive of the said Court, presid-

ing.

The plaintiff appearing by his counsel, O. D. Cochran,

and the defendant, Vrilliam Detteriug, appearing by

Joseph K. Wood and Ira D. Orton, hi:^ counsel, the fol-

h.wing proceedings were had:

ALBERT NORDSTROM, plaintiff, being called as a

witness on his own behalf, on oatli, testified as follows:

I am the plaintiff in this action. (Being handed a

paper.) I have examined this paper and the signa-

ture thereto is Mr. Dettering's.

Mr. COCHRAN.—We now offer in evidence this in-

strument, being the original deed a copy of which is

in the pleadings attached to tlie amended ansvrer.
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(Testimony of Albert Nordstrom.)

Mr. ORTON.—No objection.

(Paper referred to received in evidence, marked

IMaiutift's Exhibit No. 1, reading as follows:)

Plaintiff's Exhibit No. 1-

This indenture, made this 5th day of March, in the

year of our Lord one thousand nine hundred and one,

between William Dettering, of Seattle, State of Wash-

ington, the party of the first part, and Albert Nord-

strom of the same place, the party of the second part:

Witnesseth: That the said party of the first part, for

and in consideration of the sum of one (1) dollar lawful

money of the United States of America, to him in hand

paid by the party of the second part, the receipt whereof

is hereby acknowledged, has granted, bargained, sold,

remised, released and forever quitclaimed, and by these

presents does grant, bargain, sell, remise, release and

forever quitclaim unto the said party of the second part,

his heirs and assigns, an undivided one-fourth (1/4) in-

terest in and to that certain placer claim known as

Bench Claim No. eight (8) on Nakkela Gulch, next to and

adjoining placer claim No. Eleven (11) Above Discovery

on Anvil Creek, in Cape Nome Mining District of Alaska,

together with all the dips, spurs and angles, and also

all metals, ores, gold and silver bearing quartz, rock

and earth therein; and all the rights, privileges and

franchises thereto incident, appendant and appurtenant

or therewith usually had and enjoyed; and, also, all
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land .siuj;ular the tenements, hereditaments and appur-

tenances thereunto belonging- or in any wise appertain-

ing, and the rents, issues and profits thereof, and, also,

all tlie estate, right, title, interest, property, possession,

claim and demand whatsoever, as well in law as in

(Minity, of the said party of the first part, of, in or to

the said premises, and every part and parcel thereof,

with the appurtenances,

To have and to hold, all and singular the said prem-

ises, together with the appurtenances and privileges

11ier(Minto incident, unto the said party of the second

part, his lieirs and assigns forever.

In witness whereof, the said party of the first part

has hereunto set his liand and seal the day and year

first above written.

(Signed) WM. DETTERIN(}. [Seal]

LYMAN E. KNAPP.

A. W. HASTIE.

United States of America, "^

State of AVashington,

County of King.

!> ss.

This is to certify that on this Hth day of Marcli, A. D.

1001, before me tiie undersigned, a notary public in and

for the District of Alaska, duly commissioned and

sworn, person;illy came AVilliam Detteriiig to ]ne known

to be the individual described in and who executed the



Albert Nordstrom. 71

(TostiiiHuiy of Albert Nordstrom.)

witliiu instrument and acknowledged to me that lie

signed and sealed the same as his free and voluntary

act and deed, for the uses and purposes therein men-

tioned.

Witness my hand and official seal the day and year

in this certificate first above written.

[Seal] LYMAN E. KNAPP,

Notary Public in and for the State of Washington, Re-

siding at Seattle.

[Endorsed]: 22410. Deed of Mining Claim. From

Wm. Bettering to Albert Nordstrom. Date March 5th,

1901. United States of America, District of Alaska.

Filed for Record at Request of Albert Nordstrom, Sep.

12, 1903 at 45 minutes past 12 P. M. and Recorded iu

Vol. 124
,
page 305, Records of T. M. Reed, W. W.

Sale, Deputy. (Plff. Ex. No. 1. Aug. 24, 1904. J. H.

D.) No. 102w?. Pltffs. Ex. No. 1 McB. Filed in the Of-

fice of the Clerk of the V. S. Dist. Court, Alaska, Sec-

ond Division at Nome, Alaska. Aug. 27, 1904. Geo. V.

Borchsenius, Clerk. Jno. H. Dunn, Deputy Clerk.

(The witness Nordstrom continuing testified further:)

After I purchased an undivided one-fourth interest in

the mining claim referred to in the deed marked Ex-

hibit No. 1, I was there in the summer of 1901, and the

defendant WMlliam Dettering was also there.

Q. State whether or not during any of the times men-
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tioned in the complaiut iu this action you have disposed

of your interest iu No. 8 Nilcala Gulch?

.Mr. OKTON.—Objected to as immaterial and uot

witliiu the issues of this case.

Mr. COCHRAN.—1 have shown the inception of title

and now wish to show the continuation of the title in

this plaintiff.

The COURT.—Objection overruled.

A. Xo, sir.

,Mr. COCHRAX.—I now offer in evidence the com-

plaint filed in the United States District Court in the

case of Albert Nordstrom against Wm. Detterino- and

others, case, numbered 1038 (being the complaint in the

preceding cause).

Mr. ORTON.—To which we object on the ground that

it is entirely immaterial—the complaint itself is entirely

iiuinaterial, being a self-serviug declaration on the part

of this plaintiff.

Mr, COCHKAN.—We now offer iu evidence judgment

docket of this court, No. 1, page 209, in the case of

Nordstrom vs. Dettering, Leonard and Reeves, Case no.

103S, if the Court please, showing the entry of judgment

in case No. 1038—judgment debtor, AYilliaui Dettering,

John Leonard and J. D. Reeves; Albert Nordstrom, judg-

Jiieiit creditor; date of entry on joiii'r.al, September lOth,

limi; Satisfaction of judgment, October 21st, 1901, for

costs, amoiiiiting to $202.10.



Alhcrt Xoi'dslfoiH. 73

(Testimony of Albert Nordstrom.)

Mr. OKTON.—This is, of course, wholly immaterial,

because so far there is nothing to show that a judgment

ever was had in that case.

The COURT.—That is in this same action in which

these pleadings were offered, is it not?

Mr. OETON.—Yes, your Honor, but that offer has

been withdrawn, I understand.

Mr. COOHRAX.—This is to obviate the point that

they raised about the pleadings. We want to show that

that judgment has been filed and satisfied. That is the

purpose of this offer.

The COURT.—And what is the objection?

Mr. ORTON.—We object on the ground that it is

irrelevant, incompetent and immaterial.

The COURT.—Objection overruled. It may be ad-

mitted.

(Reads:)

"Judgment Docket, Xo. 1, page 209. Judgment debtor:

(\)Sts. Date of entry on Journal: 1038. Wm. Detter-

iug, John Leonard: |202.10: Sf pt. 16, 1904. J. D. Reeves.

When docketed: Oct. 21, 1004. Albert Nordstrom,

Judgment creditor. Full satisfaction of the foregoing

judg]iient is hereby acknowledged by receipt of sum of

f202. 10 tlie 25tli day of October, 1904. Dated 25th day

of Nov., 1904. O. D. Cochran, Attorney for Plaintiff."
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J. J. COLE, a witness called on behalf of the plaintiff,

oil oath, testified as follows:

My fnll name is J. J. Cole. I am representing the in-

terest of the defendant William Dettering at this time

as his attorney in fact in Nome. I satisfied and paid a

judgment for costs in the case of Nordstrom against

Dettering and others in this court. I have not the satis-

faction of judgment with me, but, did, however, receive

a satisfaction of judgment and paid the same.

A. NORDSTROM, plaintiff, being recalled as a wit-

ness in liis own behalf, further testified:

I conveyed a one-quarter interest in the property in-

volved in this action to the defendant, William Detter-

ing, being the same interest that I recovered in an action

in tliis court entitled ''A. Nordstrom vs. Wm. Dettering,

et al.''

Cl'oss-examination.

I conveyed an interest to Mr. Dettering. Well, it was

conveyed to Mr. Hill with the understanding that Det-

tering bought it.

Redirect Examination.

That was just before navigation closed. The pur-

chase price was paid in cash.

J. J. COT<E, being recalled as a witness for plaintiff,

further testified:

I was tlie attorney in fact for William Dettering. I

think William Dettering owns tlie whoh- of Claim No.

on Nikala Crulcl), as far as I know. T don't know, I
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aiii sure, what interest Captain TTill has, or whether he

has any. Captain Hill is the lessor of William Better-

ing of the whole of the claim. I am the representative

of William Bettering- at this time under power of attor-

ney. I have not that power of attorney with me. I

don't know just where William Bettering is. He is not

within the Bistrict of Alaska, however. I am his sole

representative in Nome and in Alaska at the present

time. I don't know whether I have complete and full

knowledge of his business affairs in Alaska at this time

or not. As far as I know he is tlie full owner of this

claim, and Captain Hill is his lessee. I had nothing at

all to do with the transaction with Albert Nordstrom

and William Bettering relating to the purchase and sale

of this quarter interest; I had nothing to do with Mr.

Bettering's business until Just shortly before he went

out. I do not know as a matter of fact that the Nord-

strom interest was purchased for Mr, Bettering. I do

not know anything about his business affairs until about

a week before he left for the outside. In fact, I was

not even acquainted with ]Mr. Bettering until just a very

short time before he went out, just before he came to

)ne to look after his affairs during his absence. I simply

supposed that Williani Bettering was th.e owner of the

entire property because he turned over his business to

Die and told me to look after his property—that is the

only reason tliat I supposed he was the owner of it; I

never inquired into the title to the property at all. He

represented himself to me as being the owner of that
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I)roi>ertv. I don't think I have any papers of Mr. Det-

tei'in<]i;'s excepting- this power of attorney. No, I have

not the lease to Captain Hill. I think it is on record

though. He told me it was on record. I have never

seen it as I remember. I have no contract or agreement

with Captain Hill aside from this lease, which is of rec-

ord, between Captain Hill and William Bettering, that

I have any knowledge of.

^Iv. COCHKAN.—AYe offer in evidence now, if the

Court please, the complaint in the action No. 1038, being

the case of Nordstrom vs. Bettering, et al. We offer the

complaint in tliat case; the ansvrer, the reply, the ver-

dict and the judgment, Avherein the same issues as to

tlie title to this property are involved as in this case

at bar.

Mr. ORTON.—No objection.

The COURT.—They may go in then.

Afr. ORTON.—I want it understood that whatever

pleadings constituting tlie jud^rment-roll are in evi-

dence—even if the same are not marked as exhibits in

this case, because I don't want to be precluded by the

markings, even if some of thein happen to be left out.

?.Ir. COCHRAN.—I AviH enumerate them. I first offer

in evidenr-e the complaint in causp No. 1038, filed in this

court; tho amended answer we also offer; the reply

—

here is also a subsequent reply—there seems to be two
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replies, one filed March 8tli, 1904—the original reply

to the original complaint.

Mr. O'RTON.—There are some answers of the otlior

defendants, I suppose they need not go in.

Mr. COCHRAN.—Also we offer the verdict and the

judgment in cause No. 1038, that constitutes our offer.

Mr. ORTON.—No objections.

Plaintiff's Exhibit.

(No. 1023—McB.)

In the United States District Court, District of Alaska,

Second Division.

ALBERT NORDSTROM,
Plaintiff,

vs.

WILLIAM BETTERING, JOHN
LEONARD, J. D. REEVES, JOHN
DOE and RICHARD ROE.

Defendants.

Complaint.

The plaintiff complains of the defendants and for

cause of action alleges:

I.

That he is and has been continuously from the 5th

day of March, 1901, the owner in fee-simple of an un-

divided one-fourth of that certain placer mining claim,

known and called Bench Claim No. 8, situated on Nikala
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Gulch, a tributary of Anvil Creek, which empties into

Snake River, the said claim being next to and adjoin-

ing Placer Claim No. 11 Above Discovery on said Anvil

Creek, the said claim being by the side line of No. 11,

and bounded on the north by the Jupiter Claim, on the

east by the Little Jim Fraction, on the south by No. 1

Nikala Gulch, the same being situate in the Cape Nome

Recording District, District of Alaska; the said claim

was located by one Ole Stenfjeld on April 3d, 1899, and

notice of location recorded on the Ith day of April, 1890,

in the office of the said recorder of the said recording

district, in volume 8 at page 103.

II.

That the said defendants wTongfully withhold the

entire estate from this plaintiff, and deny his right

therein.

III.

That the said mining claim is only valuable for the

gold, gold-dust and minerals therein contained, and ever

since the day of May, 1902, the defendants have and

now are extracting the gold, gold-dust and minerals

from said claim. That during said time defendants

have extracted as this plaintiff is advised and believes

about the sum of |1,000,000, to this plaintiff's damage in

the sum of twenty-five thousand dollars.

IV.

That the names John Doe and Richard Roe are ficti-

tious and used to represent persons whose real names
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are uukno\yn to plaintiff, and who claim to have or hold

some interest in and to said mining claim.

Wherefore, plaintiff demands judgment for the pos-

session of the said undivided one-fourth of said mining

claim and for the sum of twentj^-five thousand dollars

damages for the withholding the same. That when the

true names of John Doe and Eichard Roe are learned,

that they may be substituted in the place of said ficti-

tious names. And for his costs laid out and expended

in this action.

I. S. THOMPSON,

Attorney for Plaintiff.

United States of America, ^

> ss.

District of Alaska. J

Albert Nordstrom, being first duly sworn, deposes and

says that he is the plaintiff in the above-entitled action;

that he has read the foregoing complaint and knows

the contents thereof and that the same is true as he

verily believes.

(Signed) A. NORDSTROM.

Subscribed and sworn to before me this third day of

October, 1903.

[Seal] I. S. THOMPSON,

Notary Public, District of Alaska.

[Endorsed] : No. 1038. In the United States District

Court, District of Alaska, Second Division. Albert

Nordstrom, Plaintiff, vs. William Dettering, et al., De-
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feudant. Complaint. Filed in the Office of the United

States District Court, Alasl^a, Second Division at Nome,

Alaska. Oct. 3, 1903. Geo. V. Borchsenius, Clerk. G.

J. Lomen, Deputy Clerk. I. S. Thompson, Attorney for

Plaintiff. Nome, Alaska.

/// ihc Vnifrd States District Court, for the District of

Alaska, Second Division.

ALBERT NORDSTROM,
Plaintiff,

vs.

WILLIAM DETTERING, JOHN LEON-f
ARD, J. D. REEVES, JOHN DOE \

and RICHARD ROE,
|

Defendants. /

No. 1038.

Amended Answer.

The above-named defendant William Dettering, by

leave of Court, for amended answer to the complaint

herein alleges

:

1.

1. Denies each and every allegation, matter and

thing contained in paragTaph No. 1 of said complaint.

2. Answering paragTaph 2 of said complaint said

defendant admits that he withholds the entire estate

from plaintiff, but denies that he does so wrongfully.

3. Answering paragraph 3 of said complaint, denies

that said mining claim i.s only valuable for the gold,
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gold-dust and minerals tliereiu coutaiued, and denies

that during- said time defendant has extracted from said
<ooooo

claim about the sum of fiPHI, or any other sum in ex-

cess of the sum of .f32,000 to plaintiff's damage in the

sum of $25,000 or any other sum, or at all.

4. Answering paragraph 4 of said complaint said de-

fendant denies that said John Doe and Richard Roe or

any person other than the defendants in tiiis action

claim to have or hold some interest in or to said mining

claim or any part thereof.

First Separate Defense.

And for a first, further, separate and affirmative an-

swer and defense, counterclaim and cross-complaint,

said defendant William Dettering alleges:

1.

That in or about the month of September, 1900, at

the town of Nome, in the District of Alaska, and after

learning that the defendant Dettering had under con-

sideration the advisability of purchasing the mining

claim described in the complaint in this action, plaintiff

proposed to said defendant some arrangement by which

plaintiff, in case said defendant Dettering should pur-

chase said claim, might ultimately acquire an interest

therein.

2. .

;

That it was thereupon orally agreed by and between

said plaintiff and said defendant Dettering, that in case

said defendant should purchase said claim, plaintiff
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should be entitled to a conveyance of an interest therein

after plaintiff should at his own cost and expense have

prospected, worked, mined and developed said claim,

and extracted gold and minerals therefrom, under the

direction and control of said defendant, and until said

costs and expenses had been repaid to said plaintiff, and

the full amount of the purchase price of said claim to-

gether with any costs, expenses and counsel fees, con-

nected with the purchase, or an}^ costs and expenses in-

curred by said Dettering for the benefit of said claim

had all been repaid to said defendant.

3.

That thereafter, and on or about the 26th day of De-

cember, 1900, at the city of Seattle, iu the State of

W'ashiugton, said defendant Dettering, purchased said

mining claim from the ot» ners thereof for the sum of

1^9,200; that the costs and expenses and counsel fees of

said sale by said defendant were the further sum of |475,

and that the plaintiff has never repaid to said defendant

either of snid sums or any part thereof, as plaintiff

agreed to be done iu manner hereinafter mentioned.

4.

That tliereafter and in or about the month of March,

1901, at Seattle, aforesaid, it was further orally agreed

by and betw^een said plaintiff and said Defendant Detter-

ing that plaintiff should forthwith proceed to said town

of Nome, in the District of Alaska, and to the mining

claim aforesaid and prospect, work, mine and develop
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tlic same and extract the iiold aii<l iniiieral therefrom,

uiKh'r Die direction and control of said defendant until

said costs and expenses had been repaid to plaintiff, and

the full amount of the purchase price of said rlaini, to-

i^ether with an}' costs, expenses and counsel fees con-

nected with said purchase, and any costs and expenses

incurred by said Dettering for the benefit of said claim

had been repaid to said defendant.

5.

That freely and voluntarily, and without consideration

therefore, and relying upon the oral promises, assur-

ances and agreements then and there made by plaintiff

to said defendant to the effect that plaintiff would faith-

fully keep and perform the promises and agreements

hereinafter mentioned, said defendant Bettering did

then and there give the plaintiff a certain deed, dated

on or about the 5th day of March, 1901, and j)urporting

to convey an undivided one-quarter interest in and to

the mining claim described in said complaint, for the

nominal consideration of one dollar therein expressed;

a copy of which deed is hereto annexed marked Exhibit

"A," and by this reference made a part hereof.

6.

That said expressed consideration of one dollar was

and is not the true consideration of said deed, and that

no valuable or other consideration therefor ever passed

from the plaintiff to said defendant Bettering; but that

said deed was given wholly without consideration, and
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was placed in the hands of the plaintiff solely for the

purpose of defining the interest in said claim to which

plaintiff was to be entitled upon his performing the

promises and agTeements on his part to be performed as

hereinafter set forth; and for the purpose of enabling

plaintiff to hold said deed and with the express under-

standing and oral agreement that plaintiff should and

would liold and not record said deed and should and

would not consider the same delivered or as passing title

from said defendant to plaintiff; nor would said deed

be delivered or pass title from said defendant to plain-

tiff, nor the validity thereof be established; and that

said deed should and would not become an executed

contract, and the title of said undivided one-quarter in-

terest in said claim purported to be conveyed by said

deed, should and would remain vested in said defend-

ant; unless and until plaintiff did fully perform each

and every said condition precedent to delivery of said

(Iced jiud the oral promises and agreements on his part

to be performed as hereinbefore set forth; and said

l)iaintiiif should forthwith proceed to said town of Nome,

in the District of Alaska, and to the mining claim

aforesaid and prospect, work, mine and develop the

same and extract gold and mineral therefrom under the

direction and control of said defendant until said costs

and expenses had been repaid to plaintiff, and the full

amount of the purchase price of said claim together

with any costs, expenses, counsel fees connected with

eaid purchase and any costs and expenses incurred by
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said defendant Bettering for the benefit of said claim

bad all been repaid to said defendant.

7.

That it was further understood and orally agreed by

and between said plaintiff and said defendant at the

time said deed was given to plaintiff by said defendant

Bettering as aforesaid, that the same should and would

be returned by plaintiff to said defendant Bettering for

cancellation as soon and in case plaintiff did not perform

liis promises and agreements as hereinbefore mentioned.

8.

That thereafter and on or about the 7th day of March,

1901, and in pursuance of the oral promises and agree-

ments hereinbefore set forth plaintiff departed from

said city of Seattle, State of Washington, and proceeded

to said town of Nome, in the Bistrict of Alaska, and to

the mining claim described in the complaint. That

thereafter and in pursuance to said promises and agree-

ments plaintiff and said defendant Bettering worked

and mined upon said claim and discovered pay dirt

thereon; that thereafter and in about the month of Au-

gust, 1901 and further in compliance with said promises

and agreements plaintiff orally promised and agreed

either personally or by agent or by representative to re-

main upon and work and mine the said claim during the

vrinter of 1901-02 next ensuing, and extract pay dirt

therefrom and take out a pay dump thereon for the pur-

poses and in the manner hereinbefore mentioned.
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9.

That plaiutiff failed aud neglected to perform his said

agreenieuts lueutioned iu paragraph 8 hereof, and in or

about the month of October, 1901, without any notice to

or kuoNvh^loe on the ]>art of said defendant Bettering

left and abandoned said mining claim, and discontinued

work thereou, and departed from said District of

Alaska; and failed and neglected to remain on said

( laim eitlicr personally or by representative; and failed

and neglected to work aud mine the same or any part

thereof during said winter of 1901-02; and did not ex-

tract any pay or other dirt therefrom or take out any

l>ay or other dump thereou for the purposes and in the

maimer aforesaid, or otherwise except as hereinafter

alleged.

10.

That during said months of September and October,

1901, and during the absence of said defendant Bettering

from said claim plaintiff extracted a large sum or sums

of gold and gold-dust therefrom, the quantity and value

whereof are unknown to said defendant, aud for which

plaintiff never accounted to said defendant; nor has

plaintiff ever accounted to said defendant for any other

sum or sums of gold or gold-dust by him theretofore ex-

tracted from said claim.

11.

Tliat during said work and ])rospectiug on said claim

by ]daintiff and defendant Bettering as aforesaid, the

^aid defendant expended the sum of |1,000 for supplies
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jukI labor to prosecute and carry on said work, no part

of which has ever been repaid to said defendant, al-

though plaintiff promised so to do in manner hereinbe-

fore set forth.

12.

That plaintiff discontinued and abandoned work upon

said claim under the promises and agreements herein-

before mentioned, and refused to and did not perform

any further prospecting, work, mining or development

upon said claim under said agreements or any of them;

that he abandoned and relinquished all and every his

rights and privileges under said agreements, and each of

tliem, and all his right, title and interest, if any, in said

claim, and did deal with and treat the said deed and

agreements and each of them as canceled, void and of

none effect.

12a.

That thereafter and to wit, on or about the month of

November, 1901, at the said city of Seattle, in the State

of Washington, plaintiff orally notified said defendant

Dettering that he had discontinued and abandoned work

upon said claim under the promises and agreements

liereinbefore mentioned, and that he refused to and

would not do any further prospecting, work, mining or

development upon said claim under said agreements

or any of them; that he liad abandoned and relinquished,

and did then and there orally abandon, and relinquish

all and every his rights and privileges under said agree-

ments and each of them, and all his right, title and in-
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terest, if any, in said claim; and that he considered and

would thereafter treat the said deed and agTeements and

each of them as canceled, void and of none effect.

13.

That thereafter, to wit, on or about the 2()th day of

-May, 1D02, said defendant Bettering acting and relying

upon the statements and representations of said plain-

tilf as aforesaid did let, lease, demise said placer mining-

claim, and each and everj^ part thereof to said defend-

ants Leonard and Reeves. That said defendants

Leonard and Iteeves immediately thereafter entered

and extracted gold therefrom to the knowledge of plain-

upon said mining claim and worked and mined the same

tifr and without any notice from him or protest upon his

part made known to defendants herein except as herein-

after mentioned; and said defendants herein have ever

since been, and still are, in possession of said claim and

extracting gold therefrom.

14.

That thereafter, and, to wit, in or about the mouth

of August, it then beiug a matter of common repute

in the locality of said claim tliat rich pay had shortlj^

theretofore been struck thereon, ])laiutitT falsely and

fraudulently pretending to h*ne received a good and

valid delivery of said deed, ami f.'.ls-^ly and fraudulently

pretending tho title to said undivided one-quarter in-

terest iu said claim liad passed from said defendant

Dctterinii to him bv virtue thereof; and in violation
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of plaiutiff's expre.^s promises ami agreements afore-

said and witli tlie intent and purpose of defrauding

defendants lierein, and of atteiii])t!]ig to (livest them

of their rights and interest in said claim aforesaid,

did procure and eausc his agent and partner, one John

Snndback to notify said defendants, and plaintiff did

so notify said defendants that plaintiff claimed an in-

terest, in said claim under said deed, and denianded

(tf said defendants tliat they account to him for plain-

tiff's alleged interest in said claim as aforesaid. That

said notice was the first notice, knowledge or informa-

tion which any of the defendants herein had of plain-

tiff's intention and purpose to claim an interest in said

claim under said deed.

15.

That thereafter and on or about the 12th day of Sep-

teijiber, 1903, plaintiff falsely and fraudulently pretend-

ing to have received a good and valid delivery of said

deed and falsely and fraudulently pretending that title

to said interest in said mining claim had passed as

aforesaid; and in violation of his express oral prom-

ises and agTeements and with the intent and purpose of

defrauding defendants herein and of atteni]>ting to de-

Nest them of their rights and interests as aforesaid,

tiled said deed, or caused the same to be filed, for record

in the office of the recorder of tlie Cape Nome Kecord-

iiig IJistrict, Distri-t of Alaska, aforesaid, and the

same is therein recorded in the rc-v ords of said, record-

inu' district.
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16.

That said deed was never delivered by said Dettering

to plaintiff, that there was no assent to said deed or the

delivery thereof on the part of the plaintiff; that said

defendant never manifested any intention on his part

to make said instrument his deed, or did he ever have

any such intentions; tliat there was never a concurring

intent on the part of said defendant to vest title in

l)laintiff by said deed; that said deed was and remained

executory and unexecuted; and for these reasons and

because of the frauds as aforesaid on the part of the

plaintiff and plaintiff's failure to perform his promises

and agreements as liereinbeiore mentioned; and for

v.ant and failure of consideration aforesaid, the said

deed is null and void aud oi^erates only as a cloud on

the title of said defendants.

III.

Second Separate Defense.

And for a second, further, separate and affirmative

answer and defense, said defendant Dettering alleges:

The defendant Bettering here alleges and makes a

part of this second, separate and affirmative answer

and defense each aud every matter, allegation and

thing coniaiued in paragraphs !, 2, 3, !, 5, 0, 7. 8, 9, 10

and 11 of the firt^t sep-irate and Jinirmative ansv.er and

defense, counter-claim .•md crosj-iomplaiui in this an-

swer contained.
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2

That plaintilt' dl.scoiitiiir.cd and abandoned work upon

said claim nnder the promises and a,i»Teements herein-

before mentioned, and refni-ed to and did not perform

any fnrther prospecting, work, mining or development

u])on said claim, nnder said agreriuents, or any of them;

that he abandoned and relin<]Viished all and every his

rights and privileges nnder said agreements, and each

of them, and all his right, title and interest, if any,

in said claim, and did deal with and treat the said

deed and agreements, and each of them as cancelled,

void and none effect.

3.

That thereafter and in or about the month of Octo-

ber, 1901, plaintiff well knov»'ing that becanse of his

acts as aforesaid said deed and agreements were null

and void, and Avith intent to influence the conduct of

said defendant Bettering, and with reason to believe

that the acts and representations hereinafter mentioned

would influence said defendant's conduct, made state-

ments and representations to various persons in and

about the town of Nome, in the I)i:-;trict of Alaska, to

the effect that he li;ul discontinued and abandoned

work on said claim under tlie ])roniises and agreements

hereinbefore mentioned; and tliat lie refused to and

would not do any further prospecting, work, mining or

developn.ient upon said claim, under said agreements

or any of them; th.at he had abandoned and relinquished

all and every his rights and privileges under said agi-ee-
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meuts, and each of them, and all liis rights, title aud

interest, if any, in said claim; and that he considered

and would thereafter treat the said deed and agTee-

ments and each of them as canceled, v(»id and of none

ellect.

4.

That thereafter, and, to Avit, in or about the month

of Xoveniber, 1901, at ^-aid city of Seattle, in the State

of Washington, plaintiff orally notified said defendant

Bettering that he had discontinued and abandoned work

upon said claim under the promises and agreements

liereinbefore mentioned, and he refused to and would not

do any further prospecting, vvork, mining or development

upon said claim under said agreements, or any of theiii

;

that he had abandoned and reliniiuished, and did then and

tliere abandon and relinquish all and every his rights an<l

privileges under said agreements, and ea<'h of them and

all his rights, title and interest, if any, in said claim; and

that he considered and ANould thereafter treat the said

d(HHl and agreements, and each of them as canceled, void

and of none effect.

5.

That said defendant Bettering, after receiving knowl-

edge and becoming acquainted with the facts set forth in

paragraph 3 of this separate defense, and relying and act-

ing upon Kaid statements and representations, and upon

the other statements and representations of the plaintiff

as n foresaid, did lease, let and demise said placer mining

claim, and each and every part thereof to said defendants.
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Leonard and Reeves, that said Leonard and Reeves im-

mediately thereafter entered upon said mining claim and

worked and mined the same and extracted gold therefrom

to the knowledge of plaintiff and without any notice from

him or protest on his part made known to said defendants

except as hereinafter mentioned ; and said defendants have

ever since been and still are in possession of said claim

and extracting gold therefrom; and relying u])on the

statements and representations aforesaid and each of

them said defendant Bettering has expended large sums

of money, to wit, not less than the sum of |25,000 ( in-

cluding the percentage paid Leonard and Eeeves as such

lessees), in prospecting, working, mining and developing

said claim, and for the benefit thereof.

6.

That thereafter, and, to Avit, in or about the month of

August, 1903, it being then a matter of common repute in

the locality of said claim that rich pay had shortly there-

tofore been struck thereon, plaintiff falsely and fraudu-

lently pretending to have received a good and valid deliv-

ery of said deed, and falsely and fraudulently pretending

the title to said undivided one-quarter interest in said

claim had passed from said defendant Bettering to him by

virtue thereof; and in violation of plaintiff's express oral

promises and agreements aforesaid, and with the intent and

purpose of defrauding defendants herein, and of attempt-

ing to devest them of their rights and interests in said

claim, as aforesaid, did procure and cause his agent and
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partner, one John Sundback, to notify said defendants,

and plaintiff did so notifj^ said defendants tliat plaintiff

claimed an interest in said claim under said deed, and de-

manded of said defendants that they account to him for

plaintiff's alleged interest in said claim as aforesaid. That

said notice was the first notice, knowledge or information

which any of the defendants herein had of plaintilfs in-

tention or purpose to claim an interest in said claim under

said deed.

7.

That thereafter, and on or aliout tlie 12th day of Sep-

tember, 1903, plaintiff falsely and fraudulently pretend-

ing to have received a good and valid delivery of said deed,

falsely and fraudulently pretending that title to said in-

terest in said claim had passed as aforesaid; and in viola-

tion of his express oral promises and agreements, and with

the intent and purpose of defrauding defendants herein,

and of attempting to devest them of their rights and in-

terests as aforesaid, filed said deed, or caused the same to

be filed for record in the office of the Kecorder of the Cape

Nome Recording District, District of Alaska, as aforesaid,

and the same is therein recorded in the records of said

recording district.

8.

That by reason of the facts aforesaid the plaintiff, by his

said acts and representations, is estoppcnl to set up any

right, title or interest in or to said claim under said dcnvl

and agreements, or any of them.

^^'herefore said defendant Dettering prays judgment.
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First. That said plaintiff take nothing- h\ his complaint

herein.

Second. For an accounting on the part of plaintiff as

to the gold and gold-dust bv him extracted from said claim

as hereinbefore mentioned.

Third. That the said deed and agreements, and each of

them, be declared void and ineffectual.

Fourth. That the plaintiff has or acquired no title,

right or interest in or to the mining claim hereinbefore

described, or any part thereof, under and by virtue of said

deed and agreements, or any of them.

Fifth. That defendant Bettering be declared to be the

owner in fee, subject to the paramount title of the United

States of the mining claim hereinabove described.

Sixth. For costs and disbursements, and for such other

and further relief as may be meet and proper.

W. V. RINEHART, eTr.,

J. W. ALBRIGHT,

Attomevs for Defendant William Bettering.

Exhibit "A."

This indenture, made the 5th day of March, in the year

of our Lord one thousand nine hundred and one, between

William M. Bettering, of Seattle, State of Washington, the

party of the first part, and Albert Nordstrom, of the same

place, party of the second part:

Witnesseth : That the said party of the first part, for and

in consideration of the sum of one (1) dollar, lawful money

of the United States of America, to liim in hand paid by
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tlic said party of the second part, tlu^ receipt v.liereof is

hereby aeknoAvledged, lias granted, bargained, sold, remised

released and forever quitclaimed, and by these presents

does grant, bargain, sell, remise, release and forever quit-

claim unto the said party of the second part, and to liis

heirs and assigns

—

An undivided one-fourth (1/4) interest in and to that

certain placer claim known as Bench Claim No. eight (8)

on Nikala Gulch, next to and adjoining Placer Claim No.

Eleven (11) Above Discovery on Anvil Creek, in Cape

Nome Mining District and the District of Alaska,

Together with all the dips, spurs, angles and also all the

metals, ores, gold and silver bearing quartz rock and earth

therein and all the rights, privileges, and franchises thereto

incident, appendant and appurtenant or therewith usually

had and enjoyed, and also all and singular the tenements,

hereditaments and appurtenances thereunto belonging or

in anywise appertaining, and the rents, issues and profits

thereof, and also all the estate, right, title, interest, prop-

erty, possession, claim and demand Avhatsoever, as well

in law as in equity, of the said party of the first part in

or to the said premises and every ])art and i)arcel thereof

with the appurtenances.

To have and to hold all and singular the said premises,

together v/itli the appurtenances thereto incident unto the

said party of the second part, his heirs and assigns for-

ever.
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In witness whereof, the said party of the tirst part has

hereunto set his hand and seal the tirst above writtee..

(Signed) ATM. DETTElJlXr, [Seal]

LYMAN E. KNAPP.

A. W. HASTIE,

United States of America, >
I

State of Washing-t«n,

Conntv of Kinji'.

ss.

This is to certify that on the 5th day of ^[arch, A. D.

1901, before me, the undersigned, a notary public in and

for tlie District of Alaska, duly commissioned and sworn

personally came William ^l. Detteriug, to me known to

be the individual described in and who executed the within

instrument, and acknowledged to me that he signed and

sealed the same as his free and voluntary act and deed

for the uses therein mentioned.

Witness my hand and official seal the day and year- in

this certificate first above written.

[Seal] LYMAN E. KNAPP,

Notary Public in and for the State of Washington, Resid-

ing at Seattle.

[Endorsed] : Filed for record 12:45 P. M. Sept. 12th,

10€3. Request of Albert Nordstrom. T. Al. Reed, Re-

corder. By M\ W. Sale, Deputy.
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United States of America, '^

District of Alaska. J

William Dettering, being duly sworn, on oath sa\s: I

am the person named as defendant in tln' aboveentitled

action; that I have heard the foregoing ans\\er read.

know the contents thereof, and believe the same to be

true.

W:\[. DETTERIXO.

Subscribed and sworn to before me this Iblh day of

April, 1904.

[Seal] W. V. RINEHART. Jr.,

Notary Public in and for the District of Alaska,

[Endorsed]: Copy of the Foregoing Amended Answer

Received this 18th Day of April, 1904. I. S. Tliompson

(By O. D. C). Attorney for Plff. G P. :SI. No. 1038.

In the United States District Court in and for the District

of Alaska. Albert Nordstrom, Plaintiff, vs. William

Dettering, et al., Defendants. Amended Answer. Filed

in the Ollice of the CMerk of the U. S. Dist. Court, Alaska,

Second Division. At Nome, Alaska. Apr. 19, 1901. Ge(».

V. Borchsenius, Clerk. Bj Jno. H. Dunn, Deputy Clerk.

Wm. V. Rinehart, Jr., and J. W. Albright, Attorneys for

Defendant William Dettering. (Pltffs. Exhibit—McB.)
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Ill the T^iiifcd S'tafcs District Court. nislri<-l of M(is]:(/,

Recoil ft Dirisioii.

ALBERT NORDSTROM, .

Plaintiff, ;

vs. /

WILLIAM BETTERING, JOHNY ^'^^^' ^^~^'-

LEONARD, J. D. REEVES anfl\

JOHN DOE and RICHARD ROE,
\

Defendants.

Reply.

Now comes the plaintiff above-named and replying' to

defendant Dettering's amended answer, and denies an<l

alleges as follows

:

I.

Denies each and eYerv allegation containe<l in ])ara-

graphs 1, 2 and 4 of the first separate defense.

IL

Denies each and every allegation contained in para-

graph 3 thereof, except that said Dettering purchased

said claim on or about said date, and paid therefor, as

this plaintiff is informed and believes the sum of |9,000,

and that |200 was the amount which covered all the ex-

penses and counsel fees attending said sale.

IIL

Denies each and every allegation contained in para-

graph 5, except that defendant, Dettering, did make and
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execute and deliver unto this plaintiff a deed to a quarter

interest in and to said mining claim on or about the 5th

day of March, 1901, and that Exhibit "A'' is substantially

a copy thereof.

IV.

Denies each and every allegation contained in para-

graph 6, except that a much larger consideration was

given for said deed than said one dollar.

V.

Denies each and every allegation contained in para-

graph 7.

VI.

Denies each and every allegation set forth in paragraph

8, except that on or about the 7th day of March, 1001,

this plaintiff departed from the city of Seattle, State of

Washington, and proceeded to Nome, Alaska, and to said

mining claim, and that thereafter this plaintiff and de-

fendant, Dettering, worked, mined and prospected upon

said claim and discovered a low grade of dirt thereon.

Denies paragraph 9 and the whole thereof, except that

plaintiff left said claim and the said District of Alaska

in October, 1901, and did not work thereon during said win-

ter, and that said leaving was in accordance with an un-

derstanding between plaintiff and defendant, Dettering,

that no further work, except assessment work, was to be

done on said claim until water was brought to said claim

toy some company or individual.
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VII.

Denies each and every allegation contained in para-

graph 10, except that plaintiff did wash from said claim

between |20 and |40 worth of gold ^Vhich defendant

Bettering Avell knew.

VIII.

Denies each and every allegation contained in para-

graphs 11 and 12 A.

IX.

Denies the making of the agreements referred to in

paragraph 12, and therefore denies each and every alle-

gation therein contained. And alleges that by mutual un-

derstanding between plaintiff and said Dettering no fur-

ther work, mining, developing or prospecting was to be

done until water was brought to said claim as herein-

before set forth.

X.

Denies each and every allegation set forth in para-

graph 13, except that Dettering did make a lease to said

Leonard and Reeves of said mining claim, and that they

entered into possession of the same and extracted gold

therefrom, and still are in possession of the same. That

plaintiff had no notice of said leasing or of said mining

until about the month of July, 1903.

XI.

Denies each and every allegation set forth in para-

graph 14, except that pay had been struck upon said claim

;

that the notice served by John Sundback and the demand
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made by him ii])(»n the defendants was without the knowl-

ed«»e or dii-ection of this plaintiff.

XII.

Denies parajiiaph 15, except that plaintiff did file tlie

deed, of w liich Exhibit '"A" is substantially a eopy, in tlie

office of the Recorder of tlie Cape Nome Kecording Dis-

trict, District of Alaska, on the 12th day of September,

1903.

XIII.

Denies each and every allegation set forth in paragraph

16.

Replying to the defendant's second separate defense,

plaintiff' denies and alleges as follows:

I.

The plaintiff having already fully replied to paragraphs

1, 2, 3, 4, 5, G, 7, 8, 10 and 11 of the first separate defense,

by allegations and denials, he nov,' luala^s said allegations

and denials the paragraph 1 of j-nid second separate de-

fense as fully as if he had set forth each separately and

at length.

II.

Denies that he made the pvoenVes aisd Jigrecments re-

ferred to in paragraph 1, but when plaintiff ceased pros-

pecting, working, mining and develoidng said claim it

was with Ihe consent of said Dcltering, and by a mutual

agreement be1 ween them as hereinbefore set forth. Plain-

tiff" therefore denies eacli and every allegation of said

paragraph 2.
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III.

Denies paragraph 3 aiul the whole thereof, and ea<?h

and evers^ allegation therein contained. Denies para-

graph 4 and the whole thereof, and each and every alle-

gation therein contained.

lY.

Denies paragraph 5 and each and every allegation

therein contained, except that said Dettering did lease

said claim to Leonard and Reeves, and that they entered

into possession of the same, and are still in possession of

the same with said Dettering, and have worked and mined

the same, and extracted gold therefrom.

V.

Denies each and every allegation set forth in para-

graph 6, except that this plaintiff is informed that John

Suudback, without the knowledge or direction of plain-

tiff did sene a notice upon said defendant and demanded

an accounting from them.

YI.

Denies each and every allegation contained in para-

graph 7, except that the deed, of which Exhibit "A" is

a substantial copy, was filed by plaintiff as hereinbefore

set forth and pleaded in this reply.

YII.

Denies each and every allegation set forth in para-

graph 8,
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Therefore plaintiff prays jiiclgnieut against said de-

fendant as set forth and claimed in his complaint.

I. S. THOMPSON,

O. D. COCHRAN,

Attorneys for Plaintiff.

United States of America,

District of Alaska.
ss.

Albert Nordstrom, being first duly sworn, deposes and

says that he is the plaintiff in tlie above-entitled suit;

that he lias read the foregoing reply to defendant Detter-

ing's amended answer and that the same is true, as he

verily believes.

(Signed) AL. NORDSTROM.

Subscribed and sv.orn to before me this 9th day of July,

1904.

[Seal] I. S. THOMPSON,
Nolai-y Public, District of Alaska.

[Endorsed] : Received a Coi)y of the Foregoing Reply

this nth Day of July, 1904. J. W. Albright, Atty. for

Deftvs. No. 1038. In the United States District Court,

District of Alaska, Second Division. Al. Nordstrom,

Plaintiff, vs. A\'. M. Detteriug et al., Defts. Reply. Filed

in the Office of the Clerk of the U. S. Dist. (N>urt. Alaska,

Second Division, at Nome, Alaska. Ceo. A\ Borchseuius,

Clerk. Jno. H. Dunn, Deputy Clerk. 1. S. Thompson

and O. D. (Nx-hran, Attys. for PUIf. ( PlttUs Fxliibit

, No. 1(H>3. McB.)
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/// the United ^^tatcfi District Court, District of Alaska^

Second Division.

ALBERT NOEDSTROM,
Plaintiff,

vs.
Case Ko. 1038.

WM. BETTERING, et al., l

Defendants. (

Reply.

Now comes the plaintiff, Albert Nordstrom, and repl}^-

iiig to paragTaplis 2 on page 3 of tlit' aflfirinative answer

of John Leonard and J. D. Reeves, and alleges as follows

:

That he has not snflflcient information or knowledge of

tlie facts stated therein to ansA>'er the same, and therefore

denies the same and the whole thereof.

I. S. THOMPSON,

Attorney for Pltff.

United States of America,
^
Us.

District of Alaska. J

Albert Nordstrom, being first duly sworn, deposes and

says that he is the plaintiff above named ; that he has read

the foregoing reply and knows the contents thereof, and

that the same is trne as he verily believes.

(Signed) ALBERT NORDSTROM.

Subscribed and s\\'orn to before me this 4th day of

March, 1901.

[Seal] I. S. THOMPSON,

Notary Public, District of Alaska.
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[Endorsed]: No. 1038. In the United States Distritt

Court, District of Alaska, Second Division. Albert Nord-

strom, Plttf., vs. Wm. Detterino-, et al., Defts. Reply.

Filed in the Ofiice of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska. Mar. 8, 11)01.

Geo. V. Borchsenius, Clerk. By G. J. Lomen, Deputy

Clerk. I. S. Thompson, Attorney for PI ft".

Ill the District Court, in and for the District of Ala.sl-a,

Second Dir ision .

ALBERT NORDSTROM,
Plaintilf,

vs.

No. 1038.

WILLIAM DETTERING et al.,

Defendants. /

Verdict.

We, the jury, in the above-entitled cause, duly impan-

eled and sworn, find by our verdict for the plaintiff and

a.«>ainst the defendants, and that the plaintiff is entitled

to the possession of an undivided one-fourth interest in

and to the placer mining- claim described in plaintiff's

complaint, and that the estate of the plaintiff" therein is a

fee simple subject to the paramount title of the United

States thereto.

(Signed) J. H. WOOD,
Foreman.
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[Endorsed] : No. 1038. In the United States District

Court, for the District of Alaska, Second Division. Al-

bert Nordstrom. Plaintiff, vs. W, Detterinji', et ah, Defts.

Verdict. Filed in tlie Office of the Clerk of the U. S. Dist

Court, Alaska, Second Division. At Xome, Alaska. Aug-.

27, 1904. (leo. V. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk. Filed Aug. 27, 1901. C. V. B. (Pltff's

Ex., McB.)

In the United ^States District Court, District of Alaska,

fiecond Dicision.

ALBERT NORDSTROM,
Plaintiff,

vs.

, No. 1038.
WILLIAM DETTERING, JOHN
LEONARD and J. D. REEVES,

Defendants, f

Judgment.

This action came on regularly for trial on the 23d day of

August, 1904. The said parties appearing by their at-

torneys, I. S. Thompson and O. D. Cochran, Esqs., coun-

sel for plaintiff, and ^V. \. Riuehart, J. W. Albright, and

Elwood Bruner, Esqs., for defendants.

A jury of twelve persons was regularly impaneled and

sworn to try said cause.

V\'itnesses on the part of the plaintiff' and defendants

vrere sworn and examined, and documentary evidence of-

fered in evidence.

After hearing the evidence, the arguments of counsel,

and instructions of the Court, the jury retired on the 27th
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day of Aug., 1904, to consider their verdict, and subse-

quently and on the same day returned into court, wiih the

verdict signed by the foreman, and being called, answered

to their names and say

:

"We, the jury in the above-entitled cause, duly impan-

eled and sworn, find by our verdict for the plaintiff and

against the defendants, and that the plaintiff is entitled

to the possession of an undivided one-fourth interest in

and to the placer mining' claim described in plaintiff's

complaint, and that the estate of the plaintiff therein is a

fee-simple subject to the paramount title of the United

States therein.

Dated this 27th day of August, 1904.

J. H. WOOD,
Foreman."

AMierefore, by virtue of the \ays' and by reason of the

premises aforesaid

—

It is ordered and adjudged that said plaintiff have and

recover from said defendants the possession of the undi-

vided one-fourth of that certain placer mining claim, situ-

ate in the Cape Nome Recording District, District of

Alaska, known and called Bench Claim No. 8 situate ou

Nikala (Julch, a tributary of Anvil Cteek, which empties

into Snake River, the said claim being next to and adjoin-

ing placcM' claim No. 11 Above Discovery, ou said Anvil

Creek, and bounded on the north by the Jupiter Claim,

on the east by the Little Jim Fraction, on the south by

No. 1 Nikala Gulch, and on the west by Creek Claim No.

11 Above Discovery cm Anvil Creek, the said chiim having
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been located by Ole Stjenfold on April 3d, 1809, and notice

of location recorded on the 4tli day of April, 1899, in the

office of the Recorder of said Cape Nome Recording Dis-

trict, District of Alaska, in volume 8, at page 103. This

l)eing the same mining claim described in plaintiff's com-

plaint.

It is further ordered, adjudged and decreed that the

plaintiff is the owner in fee-simple (subject to the para-

mount title of the United vStates), of the undivided one-

fourth interest in and to said mining claim, and is entitled

to the immediate possession of the same. And that the

plaintiff have judgment for his costs amounting to the

sum of I2P2.10 dollars.

And it is further ordered that a writ of restitution and

execution issue out of this court for said costs and for

the possession of said interest in said claim against said

defendants and in favor of said plaintiff.

Dated the 16th day of vSeptember, 1904.

(Signed) ALFRED S. MOORE,

Judge of the United States District Court.

[Endorsed]: Served Sept. the 12th, 1904, upon J. ^^^ Al-

bright at About 4 :15 P. M. No. 1038. In the United

States District Court, District of Alaska, Second Division.

Albert Nordstrom, Plff., vs. Wm. Dettering, et al, Defts.

Judgment. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska.

Sep. 16, 1904. Geo. V. Borchsenius, Clerk. By Jno. H.

Dunn, Deputy Clerk. I, S. Thompson, O. D. Cochran,
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Attorneys for Pltff. Vol. TI, OrdoT-s nnd JndiiHionts, page

437. (Pltifs. Ex. 1023. :\rcB.)

Mr. COCHRAN.— I offer in evidence page 353 of (Mvil

Journal No. 9 of tliis conrt, in the case of Nordstrom vs.

Bettering, as follo^^•s

:

(Reads:) "This case came on for trial before the Conrt

and a jnry; connsel for plaintiff then waived all damages

against defendants which waiver was resisted by connsel

for defendant, and allowed by the Court."

That, if your Honor please, was in case No. 1038.

Mr. ORTON.—We have no objection to that going in.

O. D. COCHRAN, a witness called on behalf of the

plaintiff on oath, testified as follows:

In the trial of the case of Nordstrom vs. Bettering

—

Mr, ORTON.—I object to this witness making any

statement, if the Court please, for the purpose of alter-

ing, changing or modifying the records of this court. We
have made no objection to the minutes of this court going

in, but we certainly shall object to an}" oral testimony

which seeks to alter, vary or modify the minutes or rec-

ords of this court. Tlie re-'-ord tliere says simply that

"the plaintiff waived :ill damages against the defend-

ants."

Mr. COCHRAN.—It is not for the purpose of contra-

dicting the record.
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The COURT.—Perhaps you liad better make it in the

form of an offer to prove, and then we can pass upon the

question before it is finally into the record.

Mr. COCHRAN.—I will state that it is not my purpose

to change or contradict the record, but that these min-

utes are not as full as they should be; the waiver which

was made in that case was to the effect that all damages

were waived in the case for the reason that there was an-

other case pending between these same parties in which

the question of damages was the subject matter of the

action, and in that case the damages were waived in or-

der that that might be tried in the other action, which is

this action

—

Mr. ORTON.—If the Court please, I object to any oral

evidence by any person whatsoever, and in particular by

counsel in that other case, as well as in this case, to

change, vary or in any way alter any judgment or order

in that case.

Mr, COCHRAN.—The record shows that we waived

damages in that action, and it should show that the reason

for waiving damages in that action was because this ac-

tion, 1023, was then pending.

The COURT.—If you will put your offer in shape I will

rule on it.

Mr. COCHRAN.—I offer to show by my own testimony,

first, that I was one of the attorneys for plaintiff trying

the case 1038, Nordstrom v. Bettering et al. That a mo-
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tion was made waiving damages in tliat action, or to

strike from that complaint in that action tlie allegation

of damages, which motion was resisted hv connsel for de-

fendant and allowed hy the Court.

:Mr. ORTON.—^Defendants object to any oral testimony

of any kind to contradict, change, alter or vary the records

or minues of the court or affecting the application in any

Avay in the case.

The COURT.—The objection is sustained. I do not

think there is any ambiguity about the record, and I do

not think it would serve any good purpose or any material

purpose as to the issues in this case.

Mr. COCHRAN.—The plaint iff rests, if your Honor

please.

Mr. ORTON.—We move this time that the Court dis-

miss this case upon the ground that it appears from the

evidence already introduced that another action between

the same i)laintiffs and. the same defendants upon the same

identical cause of action and the same subject matter has

already gone to final judgment; and has therefore settled

conclusively and determined all matters at issue here.

That is that it appears from the testimony already intro-

duced in this case by plaintiff's counsel that another ac-

tion between the same parties, plaintiff and defendants,

upon the same identical cause of action and the same sub-

ject matter has already gone to final judgment in this

court, and the plaintiff is now barred in this action.
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The COURT.—The action which was tried and l.as oo,,,-

to filial judgment was an action of tort. In tlsat vn^o tlie

plaintiff saw fit to waive the vijiht to damages for tort.

but in this action it is an action callinu the defendants to

account for rents and profits received, ^.''e d'> not tiiink

that the waiver of damages in the former actiin) c,)])sli-

tnted a bar to a recovery of the rents and profits in an ac-

tion such as this. The motion is overrnh^d.

(To which ruling of the Court the defendant duly ex-

cepted and the exception was allowed.)

And, thereupon, the following testimony was offered on

behalf of the defendant

:

Mr. WOOD.—We will read in evidence the deposition

of the defendant, Williajii Pettering, if the C(»urt please,

taken under a stipulation which provided that the s tine

"may be used by either party upon the hearing thereof,

subject at tliat time to all objecti(nis as to tlie relevancy,

competency and materiality of the questions and ans\Aers

given, except as to the form of the questions, which shall

be made at the time of the taking of said deposition."

(Reads.) My full name is William Dettering, and I

am the defendant in the case of Albert Nordstrom vs. V\"\]\-

iam Dettering, No. 1023. I know that certain mining

claim known and called No. 8 Bench on Nikala Gulch,

and knew it first in 1901. I purchased it in 1901 in Se-

attle, and it cost me |9,G75.00. I came to Alaska here in

1901, I think. I first became acquainted with this claim
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in 1900, and purchased it in 1901, some time before Christ-

mas, I think, in 1901, a little before the holidays of 1900.

The 19,675.00, 1 mentioned as the cost of the claim included

the purchase price and the attorneys' fees. That covered

all of the expenses up to the time of the delivery of the

deed. Soon after the purchase of this property, I sold

a part of it, a one-tenth interest to Mr. Spencer. Cashier

of the National Bank of Commerce. Mr. Spencer paid

the money when I first purchased the property. I arrived

at the amount he paid because I done my business in his

bank, because I am no business man, and ho done the

business for me in his bank.

Mr. ^^'00D.—I now offer in evidence a deed from Will-

iam Dettering and Mary Dettering to II. R. Spencer for

oue-teuth interest in placer mining claim known as Xo. 8

at the side line of Xo 11 Anvil Creek. We v\'ill ask leave

to introduce this deed in evidence at this time, to have

it detached from the deposition, and marked as Defend-

ant's Exhibit No. 1, if the Court please.

Mr. Cochrau.—I make no objections to the deed, if the

Court please, but I want it detached and the Court to

look at it at this tiiiie. Your Honor will see that it has

never l)een executed.

The COURT.—It may be admitted and considered read.

(Paper referred to received in evidence, marked De-

fendants' Exhibit No. 1, and the reading at this time

waived.)
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Defendant's Exhibit No. 1.

This indenture, made this 28th day of Deceinbei-, in (he

year of onr Lord one thousand iiin<' hundred, hctween

William Dettering and Mary Detterinji,, of Seattle, Kinu

County, State of Washington, the parties of the first part,

and R. K. Spencer, of the same place, the ]>arty of the sec-

ond part

—

Witnesseth : That the said parties of the first part for

and in consideration of the sum of nine hundred sixty-

seven and fifty-two one hundredths dollars, lawful money

of the United States of America, to them in hand paid by

the said party of the second part, the receipt whereof is

hereby acknowledged, have granted, bargained, sold, re-

mised, released and forever quitclaimed, and by these pres-

ents do gTant, bargain, sell, remise, release and forever

quitclaim unto the said party of the second part, and to

his heirs and assigns, an undivided one-tenth (1/10) in-

terest in and to all that certain placer mining Bench

Claim known as No. 8 Above by side line of Xo. 11 on An-

vil Creek, running 660 feet north to a Stake No. 2; thence

1320 feet east to Stake No. 3 ; thence 660 feet south to

Stake No. 4 ; thence 1320 feet westerly to Stake No. 1, the

place of beginning; located April 3d, 1899, and recorded

April 4th, 1899, at 4 P. M. in Vol. 8, page 103, Records

of the Cape Nome .Alining District, in the District of

Alaska.

Together with all the dips, spurs, and angles and, also,

all the metals, ores, gold and silver bearing quartz rock

and earth therein ; and all the rights, privileges and fran-
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chises thereto incident, appendant and appurtenant or

therewith usually had and enjoyed, and. also, all and sin-

o-ular the tenements, hereditaments and appurtenances

thereunto belonging or in anywise appertaining, and the

rents, issues and profits thereof; and, also, all the estate,

right, title, interest, property, possession, claim and de-

mand whatsoever, as well in law as in equity, of the said

parties of the first part of, in, or to the said premises, and

every part and parcel thereof, with appurtenances.

To have and to hold, all and singular, the said premises,

together with the appurtenances and privileges thereunto

incident, unto the said party of the second part, his heirs

and assigns forever.

In witness whereof, the said parties of the first part

have hereunto set their hands and seal the day and year

first above written.

(Signed) WM. DETTEIilXCr.

MAKY DETTERING.

(Keading of deposition continued.)

The way I happened to have this in my possession now

was when I came out that fall I told Mr. Spencer I would

run chances on this property, and we didn't take out any

money that summer to speak of, so I was willing to pay

him back his money he paid out for this property, and I

paid him back the same amount he paid me, and he re-

turned me back that deed and sold me back that tenth in-

terest. This is the same paper; it was never acknowl-

edged or placed of record. He gave it back in the fall of

1901.
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Q. How much did you pay for your fare in coming

from Seattle to .Nome in 1901 to work this chiim?

Mr. COCHRAN.—That is objected to as immaterial,

irrelevant and incompetent, what amount of fare he paid

from Seattle to work this claim, or anything else.

The COURT.—Objection sustained.

Mr. WOOD.—The defendant offers to prove by the said

witness, William Dettering, that he paid the sum of one

hundred dollars fare from Seattle to Nome in 1901 to

work the claim in question.

Mr. COCHRAN.—To which offer we object on the same

grounds.

The COURT.—Objection sustained.

Q. Did you bring anything else with you for this

claim, if so, what?

A. Yes, I brought ten crates of potatoes.

Q. What was the value of those potatoes?

Mr. COCHRAN.—^Objected to as immaterial, irrelevant

and incompetent, what potatoes cost him in 1901, and has

nothing to do with any issue in this case.

The COURT.—I think it is outside the issues. I don't

think you have pleaded anything' concerning expenditures

in 1901.

Mr. WOOD.—We desire, this being a suit for an ac-

counting to show anything which we took out of that

claim, what our expenses were in taking it out, and every-

thing connected with the whole transaction. We have fur-
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nished a statcDient of our expenditures upon demand of

plaintiff heretofore, your Honor

—

Mr. COCHRAN.—We object to the reading of this item-

ized statx?ment of William Bettering as a statement of ac-

count upon demand of plaintiff, on the grounds that the

same is a self-serving declaration of the defendant's, and

is not proper testimony in his l)ehalf.

The COURT.—No, his statement furnished upon de-

mand would not be testimony in his own behalf in the

trial of the case, of course not. It seems to me that this

is entirely outside of the issues in this case.

Mr. WOOD.—Then, if your Honor please, we would

ask to amend our answer to conform with our proof in

this regard.

]\Ir. COCHRAN.—We certainly shall resist any amend-

ment because in the first place, it comes too late, and the

defendant has no right to change the issues at this time.

Mr. ORTON.—We ask leave, if the (\Hirt please, to pre-

pare our amendment and submit it so that it can properly

go into the record in a written form. We will ask to

amend the answer without rewriting the whole answer and

just submit it in the form of a separate answer.

-Mr. COCHRAN.—We have no objections as to that.

The COURT.—A\'e will permit you to submit your writ-

ten amendment in the form you suggest, but will oveirule

tlie motion for leave to amend, or sustain the objections

of the plaintiff to the amendment.
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Mr. WOOD.—Defendant offers to prove without read-

ing it into tlie record at this time, the testimony concern-

ing tliese potatoes on pages 5 and 6 of this deposition \y\\\\

the permission to have it copied in as suggested.

Mr. COCHRAN.—We object to the offer, but have no

objections to its being put in in a form of an offer.

The COURT.—The objections to the testimony then is

sustained.

(Portion of deposition referred to in defendant's offer

is as follows
:)

Q. What was the value of those potatoes?

A. Cost me about thirty dollars when I landed here.

Q. Were those potatoes used for the workmen on the

claim? A. Yes, a great deal of them.

Q. How much, do you think?

A. Oh, two-thirds, I think.

Q. What became of the other one-third?

A. They were left in the house here—didn't use them

at all.

Q. Did you sell them or get anything for them?

A. No, I didn't get anything for them.

(Reading of deposition continued.)

Q. What did you do after you arrived at Nome that

spring" towards this claim in 1901?

Mr. COCHRAN.—We object to the question what he

did in 1901, on the grounds that it is immaterial and out-

side the issues.

The COURT.—Objection sustained.
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Mr. WOOD.—Defeudaut offers to prove tliat in the sum-

mer of 1901 lie went upon this claim.

The COUKT.—Objection sustained.

:Sh'. COCHKAN.—Some objection.

Q. Did they work it that summer?

Mr. COCHRAX.—Objected to on the same grounds.

The COUKT.—Objection sustained.

Mr. WOOD.—The defendant offers to prove that defend-

ant worked the claim in the summer of 1901.

Mr. COCHRAK.—Some objection.

The COURT.—Sustained.

Mr. V/OOD.—In order to simplify matters in the read-

ing of this deposition, if the Court please, we will make

offers of the proof in regard to these various items, and

take your Honor's rulings thereon. Defendant offers to

prove that he expended the sum of thirty dollars for

potatoes which were used while working on said claim

in prospecting and develoi)ing said rlaim, in 19-01.

Mr. COCHRAN.—Plaintiff resists that offer on the

grounds that it is irrelevant, immaterial and incompe-

tent.

The COURT.—Objection sustained.

:Mr. WOOD.—The defendant next offers to prove by

said witness that he expended the sum of four hundred

dollars for tools ;ind ])rovisions v.-lnch is here referred

to in defendant's answer herein, in prospecting and de-

velo])ing said claim in 1901.
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Mr. COCHRAN.—To wliicli we object ou tlie groimd

that it is irrelevant and immaterial, and foreign to tlie

issues as made up iu this case bj the pleadings.

The COURT.—Objection sustained.

Mr. WOOD.—^Defendant offers to prove that he ex-

pended for labor necessary to the working and develop-

ing of this claim in 1901 one item at least of three hun

dred and fifty-nine dollars and forty cents, referring to

the account of J. Sundback.

Mr. COCHRAN.—Same objection.

The COURT.—Objection sustained.

(Portion of deposition referred to in defendant's otter

is as follows:)

''Q. 8tate if you paid anythiii;.:; duriiiii' that siiiuisier

for labor or provisions or tools or anything of that kind?

A. Yes, sir.

Q. About how much?

A. Well, what I paid out iu cash.

Q. Yes, cash I mean.

A. It amounted to about four hundred dollars, some-

thing like that. I have it down somewhere.

Q', You say you don't exactly remember. Did you

have the money to make this payment at the end of the

season or did you have to borrow it somewhere else?

A. I borrowed it from Coleberg.

How much did you borrow from him?

Three hundred dollars.

How was that expended?

For labor, provisions, etc.
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Q. During the summer of 1901 was there any gold

taken out of the ground on Xo. 8?

A. About |150, I guess.

{}. What, if anything, was done with that |150?

A. Well, we expended it for provisions.

Q, When, during the summer?

A. Well, just as we took it out.

Q. Well, during that summer who worked the claim

with you?

A. There is John Murray and Mr. Sundback.

Q. John Sundback? A. John Sundback.

Q. Who else? A. Nordstrom.

Q. Xordslrom? A. And myself.

Q. Aud yourself? A. Yes.

Q. Who piiid f(U' Murray's labor? A. I did.

Q. Aud state, if you know, who paid for Suudback's

wages aud service, for anything that was done by him

on the claim? A. I did.

Q. How much did you pay him? Did you pay that,

yon personally?

A. No, the laymau, he paid it for me.

Q. And have you repaid that to the laymau?

A. Yes, sir.

Q. How much was that?

A. Three hundred and forty dollars, I believe.

Q. Can you remember how much that was?

A. I believe $340.00.

Q. Are you sure about the amount?

A. Well, I am verv near sure.
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Q. Did Mr. Stmclback give the layman any writteu iii-

striinient to signify? A. He gave liini a receipt.

Q. I will ask you to look at that and see il" tliat is (he

receipt. (Handing witness paper.) A. Yes, sir.

Q. How^ much was it now, if you desire to change the

amouut?"

Mr. COCHRAN.—Objected to as highly leading and

suggestive.
i

"Q. I will ask you now, whether after reading this

and seeing the amount

—

A. Three hundred and flft^'-uiue dollars and forty

cents."

Mr. RINEHART.—We offer this in evidence and ask

that it be marked Defendant's Exhibit No. 2.

(Paper was introduced in evidence and marked as re-

quested.)

"Q. HoAV much was it the layman paid Mr. Sundback?

A. Three hundred and fifty-nine dollars and forty

cents.

Q. How much a day did you pay to these laborers?

A. Paid them |5.00 a day.

Q. How long during that summer were you at work

there?

A. I was at work there until about the latter part of

August, I believe.

Q. When did you go on the claim?

A . I went there in June, I believe.

Q. About w-hat time?

A. Tlie 15th or 20th.
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Q. Went tliere about tlie 15tli or 2'Otli of June and

left there nbout the latter part of August?"

Mr. COCHRAN.—Objected to as leading.

''A. Yes, sir."

Mr. WOOD.—Defendant now offers to prove the mat-

ters contained on page nine of this deposition, to wit:

''Q. Xow I will ask y(;u if von please to state whether

or not this claim was worked after that time and if so,

b}^ whom? A. Yes, it was worked.

(^>. By whom? A. Mr. Nordstr(mi."

Mr. WOOD.—Defendant offers to prove also that de-

fendant expended the sum of ^65 fare from Nome to

Seattle in the fall of 1901.

Mr COOHRAN.^Same objection.

The COURT.—Objection sustained.

( Readiisg- of depoBition contiuued:)

"The claim was v>'orked the next year by Leonard and

Reeves as laymen,

Q. During the time you were there that first summer

what character of work did you do as compared with

what the other men did?''

Mr. COCHRAN.—^That is objected to as immaterial.

The COURT.—Objection sustained.

Mr. WOOD.—^Defendant offers to prove tlie matters

and things in relation to the character of v\'ork as showii

on page ten of the deposition, as follows:

"A. Well, our work was princi})ally prospecting.
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Q. I mean how did your work compare witli whar

they did?

A. Well, it was prospecting work, chiefly.

Q. Was your services any different from the A^orlc

they did, did you do the same work that they did or dif-

ferent work ?

A. We did identically the same kind of work, sink-

ing and drifting, etc.

Q. What would you say the value of your wages was

eompared with what they earned?

A. I presume about the same—the same kind of

work.

Q. The next spring you say the claim w^as worked by

laymen, Leonard and Reeves? A. Yes, sir.

Q. Did you have a written lease with them?

A. Yes, sir."

Mr. WOOD.—We offer in evidence the written lease

between the laymen Leonard and Reeves which is

marked Defendant's Exhibit No. 3 and attached to this

deposition, and we ask to have it detached and offer it

again in evidence here.

Mr. COCHRAN.—I would ask counsel for defendant

to state the purpose for which they offer this lease in

evidence here.

Mr. ORTON.—We think it material to this case to

show that these laymen worked this claim under a lease.

Mr. COCHRAN.—We object to this offer of this lease

in evidence for the purpose of binding this plaintiff, be-

cause it is immaterial and irrelevant and not pleaded,



12(1 Willion) Dfltering vs.

but on the contrary we have pleaded that in 1901 it was

agreed between the plaintiff and this defendant not to

let a lay on this ground, or not to work this ground, but

that they were to let the ground remain as it was until

such time as it could be worked in an economical man-

ner by reason of bringing water onto the ground. There-

fore we object to this lease for the purpose of binding

this plaintiff in any manner whatsoever by any lease

w^hich the defendant made with Leonard and Reeves or

anyone else. He could only lease an undivided three-

quarters interest in this ground and when he assumed

to lease more than that, he trespassed on the otlier one-

fourth interest which belonged to this plaintiff, and he

could not bind us by any lease which he might make,

nor relieve himself from liability.

The COURT.—Is this lease in anywise material to the

issues in this case?

Mr. COCHRAN.—Yes, it is material for the purpose of

showing the amount of gold taken from this claim, and

we should subsequently offer it in evidence for ourselves

for that purpose.

Mr. ORTON.—We offer this lease in evidence, if it

please the Court, being a lease from the premises in

question in this suit between Leonard and Reeves and

William Bettering, upon the terms and conditions that

Leonard and Reeves are to pay fifty per cent royalty,

less two thousand dollars, whicli is reserved out of the

first money which comes out of tlie claim, then they are

to have fifty per cent of the output of this mine after
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this two tliousaucl dollars has been reserved. It is

virtually a fifty per cent lease, less the first two tliou-

sand dollars.

Mr. COCHRAN.—We think it wholly irrelevant for

some purposes, if the Court please, but not for the pur-

pose of binding- this plaintiff in any way. I think pos-

sibly it might be admitted for what it is worth, subject

to the ruling of the Court hereafter.

Mr. ORTON.—Do you withdraw your objections to it?

Mr. COCHRAN.—No, sir, but we are willing that the

Court shall admit it at this time, subject to the objec-

tions.

Mr. ORT'ON.—I would like to liave the Court rule upon

it now whether or not it is relevant, under the objections

made by counsel.

The COURT.—In so far as it shows how much money

by William Dettering the defendant—^inasmuch as it

shows the amount he received, of course it is relevant,

but as to whether Dettering and Nordstrom had dis-

solved, w^e have not pressed upon that; it dcm't afi'ect

this case at all.

Mr. ORTON.—We offer it for all purposes, may it

please the Court. We offer it for all purposes for which

it is legally admissible.

Mr. COCHRAN.—We object to the admission of this

lease in evidence on the ground that it is immaterial, ir-

relevant and incompetent, and if it is for the purpose of

binding this plaintiff by the terms of this lease, then
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we particularly object to it. That is probably a le.i»al

question as to the effect of the lease, however.

The COURT.—AYell, the way the lease is offered we

think that there is certain purposes for which it is

proper to admit it. It may be admitted.

(Paper referred to received in evidence, marked De-

fendant's Ex I) i bit Xo. 3 aurl iM^nd n« follows:)

Defendant's Exhibit No. 3.

This indenture made this 2Gtli day of ^lay, 1902, be-

tween William Dettering, the party of the first part, and

John Leonard and J, D. Reeves, parties of the second

part

—

Witnesseth: That the said party of the first part does

by these presents lease and demise unto the said parties

of the second part, all that certain placer mining claim

known as No. 8 Above, by side line of No. 11 on Anvil

Creek, runnino- 660 feet north to Stake No. 2; thence

1320 feet east to Stake No. 3; thence 660 feet south to

Stake No. 4; thence 1320 feet westerly to Stake No. 1,

the place of beginning. Located April 3d, 1899, recorded

April 4th, 1899 at 4 P. ]M. in vol. 8, page 103, Records of

the Cape Nome Recording District, District of Alaska,

with the appurtenances from tliat date hereof to and in-

cluding the first day of October, 1903, upon the follow-

ing terms and conditions, to wit:

Said parties of the second part shall be entitled to

have and receive for their compensation in the working

and operation of said claim the first two thousand dol-
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lars that may be produced therefrom, free and fdear

from aii}^ claim of said first party, but said parties of the

second part are to bear all the expenses and charoes in-

(ideut to the operation of said iiiiniu'^- ciiiim, with tills

exception: That in case water is required to be ])ur-

chased for the working of said claim then said first party

agTees to bear one-half of tlie cost of said water.

It is mutually agreed and understood that after tho

sum of two thousand dollars has been taken from or

produced from said Bench Claim by saad second parties

under this lease, then said first party shall have and re-

ceive from said second party as royalty fifty per cent of

the gross product of said Bench Claim, payable upon de-

mand of said first party.

And it is further agreed that if any of the sums or

amounts due under tliis lea;^'^ shall be due and unpaid,

or if default shall be made in any of the covenants here-

in contained, then it shall be lawful for the party of the

first part to re-enter said premises and remove all per-

sons therefrom, and the said parties of the second part

covenant, promise and agree to pay the rent and royalty

herein reserved in the manner hereinbefore specified;

and, not to assign the whole or any part of this lease, nor

to let or underlet the whole or any part of said premises

without the written consent of said first party.

At the expiration of said term, said parties of the sec-

ond part agree to quit and surrender the above-described

premises to said party of the first part.

In witness whereof the said parties have hereunto set
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their hands and seals in duplicate the day and year first

above written.

(Signed) ^^'M. DETTEKIXG.

JOHN LEONARD.

J. D. REEVES.

\Yitnesses

:

A. M. BOOTH.

State of Washin2i:ou, "^i

King County. J

This is to certify that on the 26th day of May, 1902, be-

fore me, the undersigned, a Notary Public in and for the

State of Washington, duly commissioned and svrorn, came

AVilliam Bettering, John Leonard and J. D. Reeves, to me

known to be the individuals described in and who executed

the v\ithin instrument and acknowledge to me that they

signed, sealed the same as their free and voluntary act

and deed for the uses and pui"poses therein mentioned.

^Vitness my hand and official seal the day and year in

this certificate first above written.

[Seal] A. A. BOOTH,
Notary Public in and for the State of Washington, Resid-

ing at Seattle.

(Reading of deposition continued:)

''Q. What was the reasonable value for wages for

labor during the year 1901, when you were all working

there together?"

Mr. COCHRAN.—That is objected to under the same
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objections as heretofore stated, because it rcfcis lo 1!)01,

and is not within the issues of tliis case.

The COURT.—Objection sustained.

irr. WOOD.—We offer to prove bv the \vitness that five

doHars per day was the goinji' wa,i»('s for tliat year.

(Reading' of dei)ositiou continued:)

Under this lease mentioned Leonard and Reeves \v(Mit to

work about June, I believe, in 1902, alono- in the sprinp;

in the latter part of June, and they worked there until

the fall of 1903. They worked the suuuuer of 1902 and

in the winter of 1902 and i>ot out a dump. I came back

to Nome in 1903 landing here on the 14th of June, I be-

lieve. They had taken out a dump during tlu^ winter and

had sluiced it up when I arrived. They turned over to

me that spring after I arrived ten thousand and sixty-six

dollars. I arrived at the value of the gold dust turned

over to me by the laymen by sending it out to the assay

office. The charges for shipping the gold out and having

it assayed was eighty dollars, I believe, I shipped the gold

dust out that spring by the Express Company d(»\\ n in the

bank, the Safe Deposit Company, the Alaska Safe Deposit

Company and the Express Company did the business there.

The Express Company gave me a receipt for the gold wlu*n

I gave it to them and here it is. They weighed it and

valued at nine thousand five hundred dollars. When I

got it back, it was ten thousand and sixty-six dollars, the

charges for shipping being eighty dollars."

Mr. WOOD.—We will produce the receipt at this time

and ask that it be detached from this deposition by the



130 William Dettering vs.

their hands and seals in duplicate the daj and year first

above written.

(Signed) WM. DETTERING.

JOHN LEONARD.

J. D. REEVES.

Witnesses

:

A. M. BOOTH.

State of Washington, "i

^ss.

King County. J

This is to certify that on the 26th day of May, 1902, be-

fore me, the undersigned, a Notary Public in and for the

State of Washington, duly commissioned and sv/orn, came

William Dettering, John Leonard and J. I>. Reeves, to me

known to he the individuals described in and who executed

the within instrument and acknowledge to me that the^^

signed, sealed the same as their free and voluntary act

and deed for the uses and pur^Doses therein mentioned.

Witness my hand and official seal the day and year in

this certificate first above written.

[Seal] A. A. BOOTH,
Notary Public in and for the State of Washington, Resid-

ing at Seattle.

(Reading of deposition continued:)

"Q. What was the reasonable value for wages for

labor during the year 1901, when you were all working

there together?"

Mr. COCHRAN.—That is objected to under the same
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objections as heretofore stated, because it refevs to 15)01,

ami is not within the issues of this case.

The COURT.—Objection sustained.

:\Ir. WOOD.—AVe offer to prove by the witness that five

doUars ])er day was the going- wages for that year.

(Reading of deposition continued:)

Under this lease mentioned Leonard and Reeves wf^nt to

work about June, I believe, in 1902, along in the spring

in the latter part of June, and they worked there until

the fall of 1903. They Avorked the summer of 1902 and

in the winter of 1902 and got out a dump, I came back

to Nome in 1903 landing here on the 11th of June, I be-

lieve. They had taken out a dump during the winter and

had sluiced it up when I arrived. They turned over to

me that spring after I arrived ten thousand and sixty-six

dollars. I arrived at the value of the gold dust turned

over to me by the laymen by sending it out to the assay

office. The charges for shipping the gold out and having

it assayed was eighty dollars, I believe, I shipped the gohl

dust out that spring by the Express Company down in the

bank, the Safe Deposit Company, the Alaska Safe Deposit

Comj^any and the Express Compauj' did the business there.

The Express Company gave me a receipt for the gold w hen

I gave it to them and here it is. They weighed it and

valued at nine thousand five hundred dollars. When I

got it back, it was ten thousand and sixty-six dollars, the

charges for shipping being eighty dollars."

Mr. WOOD.—We will produce the receipt at this time

and ask that it be detached from this deposition by the
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Clerk, if the Court please, for the purpose of offerino- the

same in evidence here, and will ask that it be marked De-

fendant's Exhibit Xo. 4.

(Paper referred to rcn-eivcd in evidence mai-ked De-

fendant's Exliibit No. 4, reading as follows:)

Defendant's Exhibit No. ^.

ALASKA PACIFIC EXPRESS; COMPAXY.

:Money Rereipt. Form Xo. IS. June 18, 1903.

19,500.

Received of William ])<"tterin£;' 1 sack, sealed and

said to contain gold-dust, valued at ninety-five hundred

dollars, addressed National Bank of T'ommerfe. Seattle,

Wash.

No. —Ins.

(Signed) Vov tlie ALASKA PAriFK' EX-

PRESS (*OMPAXY.

CABELL VrHITEHEAD,

Per L. S.

DefFs Ex. No. 4. J. J. \\.

(Reading of deposition continued:)

I did not receive that spring any other gold-dust or

money from the laymen as my share of the clean-up.

This ten thousand and sixty-six dollars that I now ac-

count for covered all the gold-dust, money or anything

of value that I received that spring from the laymen.

(Witness handed a paper.)

On looking at this paper handed me marked Lease,

that is my signature, and also the signatures of John
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Leonard and J. D. Reeves, this being the same lease be-

fore mentioned in my testimony as Exhibit No. 3. This

lease provides that I was to pay them the first two

Uioiisand dollars prodnced from the claim. They took

out this two thousand dollars before dividing the gold-

dust with me.

Q. Now, what had they done in improving the claim

under their lease for which they deducted this first two

thousand dollars?
]

Mr. COCHIIAN.—I object to that question on the

ground that it is wholly irrelevant and immaterial;

second, that it assumes something that is not in evi-

dence in this case prior thereto. TTiere is no contem-

I)lation in the lease tliat they were to do anything; they

got the lease itself in evidence, and it is the best evi-

dence of its terms and conditions,

Mr. ORTON.—We will str'ke out the last part of the

question "For which they deducted this first tAvo thou-

sand dollars,"' and allow the question to remain, "Now,

what had they done in improving the claim under their

lease?"
\

The COURT.—With that amendment the objection is

overruled.

(Reading of deposition continued:)

"Well, they built a reservoir, built a number of ditch-

es, built a dam at the head of Anvil, so as to lead Hie

water into tlie ditches and sunk a number of shafts,

and got some lumber for boxes and such as that."
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3Ir. ror'HRAN.—Xow, we move to strike ont the

(|uestion and answer "^^']ult had they doue in iinpro'-inji,'

tlie claim under their h'ase" on the ground that the

(piestion and answer are both Avhollv irrelevant and im-

material. The question is not what had they done in

tlie way of incurring tliis expense in extracting- this

gold, whicli he had accounted for in his previous answer.

It is incumbent ui^on them to sliow that these expenses

were the necessary expenses in extracting this gold,

not in the development preparatory or in improvement

—

The COURT.—Well, we can't expect them to show

that all at once; the}- certainly expect to follow that

u]). Objection overruled.

(Reading of deposition continued:)

*'Tliey had a summer house there and built that cabin.

They sunk a number of shafts and run a number of tun-

nels in pi-o.s]>ecting the gToun.l. They took out the

dump from the tunnel.

(2. I will ask you, Mr. Dettering, what the usual per-

centage is the laymen, or was at tluit time, in this

country for unknown or uiid(^vel(>]!ed ground?''

Mr. COOHRAX.—I object to that question as irrele-

vant and incompetent, the witness not having shown

himself qualified to answer, and also it is not shown that

at that time of the execution of this lease that this was

unknown ground, or undeveloped ground.

The rOURT.—The o])jectior. is sustained.

^\v. WOOD.—We will show tlnit he is experienced in

mining. We offer at this time to sbow tli.it ";!s a rv.le
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claim owners gave sixty and seventy-five per cent, when

the ground was not very much developed, and no pay

had been found to speak of." '

Mr. COCHRAN.—We resist the offer on the grounds

stated in the objection to the question.

The COURT.—Objection sustained.

Q. I will ask you whether there was any reason; and

if so, what reason in your mind for allowing these lay-

men the first two thousand dollars that came out of

the ground?

Mr. COCHRAN.—Objected to on the ground, first,

that it is not the best evidence, the lease itself being

the best evidence as to its terms, and it is incompetent,

irrelevant and immaterial.

The COURT.—Objection sustained.

Mr. WOOD.—Defendant now offers to show by the

answer of the witness Dettering that the reason "Well,

because I wanted to protect these men that they would

get wages, anyway, providing they done a lot of im-

provement on the property; there had been no improve-

ments on the property, and if they only took out two

thousand I would have the improvements and they

would have the pay for their labor."

Mr. COCHRAN.—Vre resist the offer on the same

grounds stated in the objection.

The COURT.—Sustained.

Q. And up to the time you let t'lis lay, was there

any rich ground found on this claim?
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A. No ricli uToHiid wliatever.

yiv. COCHRAN.—I object to tliat question and answer

as wholh' irrelevant and innnaterial.

]Mr. OKTON.—It has reference lo the ([uestion of

whether or not this was a reasonable royalty. Mr. Det-

teriufi' didn't work tlie ji,ronnd himself, and he don't

IcnoAv jnst what tln^ expenses Avere of eonrse. We want

to show of eonrse the value of the gToimd at that time.

The COURT.—The plaintiff admits that it was a rea-

sonable royalty.

Mr. COCHRAN.—No, xowv Honor, lie don't know

whether it is reasonable or unreasonable, but he is not

bound by any royalty, ^^'e are not bound by the con-

tract with Leonard and Reeves. We don't submit to

being- bound by any of the ac;.; of the defendant or his

laymen in 1903, under our agreeuient which we plead,

your Honor.

The COURT.—We will overrule this objection at this

time.

Q. About what was the grade of pay then known to

you on this claim?

Mr. COCHRAN.—Same objection.

The COURT.-Overruled.

(Reading of dei)osition coiitinuel:)

Ther*? wjis some ground there tli:;t a luan could rock

probably five doilai's per day, oi- ten dollni's a d;!y; it

wasn't much. I could net twentv-fivt^ and thirtv cents



Albert Xord-'iiroiii. 137

to the pail (HI about the best avera^'e. The chiiiii was

j)i-actieally undeveloped when Leonard v.eiit there,

(^ State Avhetlier or not you are acquainted witli the

usual rates and percentages jiiven to laynuMi in this

country at that time.

Mr. COCHRAN.—That is objected to on the same

grounds heretofore stated to this very question, first,

that it is not shown that the witness is qualified to an-

swer and second, it is immaterial, irrelevant and in-

comjjetent.

The COURT.—Objection sustained.

Mr. WOOD.—V\> v,-ill follow that up with proof to

show hov.' well he was acquainted with the rates and

percentages, and shovr liow much he lias mined.

The COURT.—I don't think you need to bother at all

with rents, because v^e will adopt that rule that you

are accountable for the money value were tlie ground

in place, witli the ore in place, less the reasonable ex-

penses of extracting the same. That seems to be the

rule i^o we don't need to bother ourselves vrith any-

liiing about the question whether he allowed or did

not allow a sufficient royalty. Objections sustained.

Mr. WOOD.— u'e offer to prove that "as a rule the

first year they vrere given sixty or seventy-five per cent.''

Mr. COCHRAX.—V/e resist the olier on the gr<Min<is

stated in the objection.

The COURT.—Sustained.

(Reading of the deporition c«)niinu(Ml:)
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After tlu' clctin-up iu 1003, wliicli I liave luentioncHl,

lliese laymen eootinnecl \^.'()rk ou the claim that sum-

mei' after I came in, and I worked there also. I know

Avliat work was done there, and I done some rocking,

and v/e done some prospecting and wheeled out f^oine

dirt.

(>. State, if yon vrill now, what was the extent of

tliat rich strike that it was talked around in that neigh-

borhood that the claim \v?d tnrncd out enormously rich?

Mr. COCHRAN.—That is objected to as incom}>etent,

irrelevant and immaterial.

The f^OUllT.—Objection sustained.

(Reading of the deposition continued:)

In the summer of 1903 there Avas a rich strike made

on this ground when Mv. Leonard and myself were pres-

ent working. ]Mr. Reeves vras on tiie outside, that is,

Seattle and tlie out.^ide. He vras back east, maybe, I

don't know, iie wasri't iu Xome. 3[r. Leonard and my-

self then worked tl;e claim, just us two at first. I

rocked a little there and got out some dirt, taking out

a dump that summer. I did not do any sluicing during

the summer. I guess we wheeled out a space there

about forty feet wide by tvrenty, twelve feet deep. The

rich strike there v.as simply a pocket. I could have

rocked it all out in a day if I had had it stripped. The

total output or product of t]:e work in tie summer of

11)03 was something like eigl'.t thousand seven hundred

dollars. I can't say to a dollar. Tliere is a receipt

somewhei-e. ^\y sliare was three thons-3nd dollars and

something. Mr. Leonard turned over to me something
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like three thousand seven and some odd dollars, I be-

lieve. On examiuino- the verified receipts which I ren-

dered to the plaintiff on his demand, and refreshing-

iny memory by it, the total amount I received out of

that summer's work was three thousand nine hundred

and seventy-five dollars, iind Leonard and Beeves got a

like amount. They turned that over to me as my share,

half of it, which represent;- the whole summer's work

up to October, I believe. A\'e sluiced that fall about

five hours, but I don't know how much we got out of

the five hours' sluicing. The entire rocking and every-

thing when we straightened up that fall, my share was

the amount I stated. We could not sluice steady during

the five hours because vre had to let the reservoir fill

up, and could only sluice tv.euty minutes. The money

]-eceived from the sluicing is included in this total.

Leonard and Reeves did no further work after the close

up in October, 1903. They both went on the outside. I

worked the claim during that vrinter.

Mr. ORTOX.—We offer to prove by Charles J. John-

son, assistant manager of the Pioneer Alining Company

and J. C. Brown, of Little Creek, both experienced min-

ers, that the terms of the lease executed between Leon-

ard and Beeves and the defendant, William Bettering,

was fair and reasonable, in accordance with the cus-

toms of the country at that time for claims of this char-

aeter, including tlie payiient of the Mini of two thou-

sand dollars,

:\[r. COCHBAN.—We resist the offer, if it please the
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Court, on the ground that the testimouv is irrelevant

and immaterial and is not tlie proper basis of liability.

The COURT.—The objection may be sustained.

yiv. ORTON.—We desire to offer the testimony of

Mr. Dettering- contained in his deposition on file at the

top of page thirty-three in regard to expenses incurred

against this claim.

( Reads
:)

"Q. Now, during the summer of 1903, did you have

any expenses aside from labor and provisions incurred

against this claim? A. 1903?

Q. Last spring, last summer? A. Oh, yes.

>Q. Well, what was it?

A. There was a dispute with ^Ir. Lane, had the

gTound surveyed, expenses of surveying.'-

Mr. COCHRAN.—We move to strike that out on the

ground that it is irrelevant and immaterial and not

within the issues in this case. They may maintain a

subsequent action, if they can, but this is not a legiti-

mate charge here, because it is not Avithin the issues

of this case.

The COURT.—We strike that answer out. Objection

is sustained.

^[r. WOOD.—We offer to show now that during the

summer of 1903 that there was trouble over the bound-

aries of this claim which resulted in a law suit; that a

necessary and legitimate expense incurred in looking

after that lawsuit was incurred bv the defendant Will-
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iani D^ttering, and that he expended therein the sum of

five hundred dollars.

Mr. COCHKAN.—Ttat offer is also resisted on the

same grounds as stated in the objections to the question,

that it is irrelevant, immaterial and incompetent and

wholly without the issues and pleadings herein.

The COURT.—Objection sustained; it may hare been

very unw^ise litigation.

Mr. ORTON.

—

We offer next certain questions and

answers in this deposition contained on page thirty-nine

as follows:

"Q. I will ask you to state if you know whether the

laymen, Leonard and Reeves, or either of them, took

out any more gold from this claim than you have ac-

counted for?

A, Well, I accounted for all they turned over to me.

Q. Do you know, Mr. Bettering, of any other sum or

amount of gold taken from this claim other than you

have now given an account of?

A. No, I don't know of any other sum, any other gold

taken out."

Mr. ORTON.—We offer the next question on page

forty

:

"Q. Do you expect to leave the District of Alaska

soon? A. Yes.

Q. When? A. I expect to leave to-morrow noon.

Q. On what boat? A. On the 'Oregon.'

Q. Do you expect to return before spring?

A. Yes.
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Q. During- the winter?

A. Xo, not dni'iiio- tlie winter, but the opening of

navigation."

Mr. ORTON.—PlaintiiT's connsel may read the cross-

examination.

Mr. COCHRAN.—We waive most of this cross-exam-

ination because it relates mostly to things w^hich are

now out of the case. I will read from page sixty-three

with reference to this lease.

(Reading of deposition continued:)

"I then went out on a stean^ier for the outside and

while on the outside I leased this ground to Leonard and

Reeves. All the gold-dust I got in the spring when I

came here was ten thousand and sixty-six dollars, and

there has never been any other money sent outside ex-

cept that receipt I showed.

Q. In the summer of 1903 you took out |7950?

A. I believe that is what the account shows.

Q. Leonard turned over about $3,975.00?

A. Three thousand nine hundred and seventy-five

dollars."

Mr. 00€IHRAN.—That is all we care to offer of tlie

cross-examination.

Mr. WOOD.—^We will withdraw all the redirect.

:\[r. COCHRAN.—All the recross is withdrawn.

(Deposition of William Dettering closed.)

Defendant rests.

The foregoing was all the testimony introduced on

the trial of said action.
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And thereafter, on the 2i5th day of March, A. D. 1905,

the Court filed its findings of fact and conclusions of

law as follows, to wit:

In the U)iited States District Court, for the Di.striet of

Ataska,- Hevoiid Division.

ALBERT NORDSTROM, \

Plaintiff,

vs.

WILLIAM BETTERING,

Defendant.

Findings of Fact and Conclusions of Law.

This cause coming on regularly for trial on the 25th

day of November, 1904, and the plaintiff appearing in

jx^'son and by O. D. Oochran, Esq., his attorney; and

the defendant appearing by Joseph K. Wood, Esq., and

Ira D. Orton, Esq., his attorneys; witnesses on behalf of

the plaintiff and defendant being sworn and examined

and the Court after hearing the testimony offered by

the plaintiff and defendant, and the argument of the

attorneys, and being fully advised in the premises,

makes the following findings of fact and conclusions of

law, to wit:

FINDINGS OF FACT.

That on the 5th day of March, 1901, the defendant

William Dettering, sold and conveyed unto the plaintiff",

Albert Nordstrom, for a valuable consideration, an un-
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divided one-fourtli (|) interest in and to that certain

placer mining- claim situated in the Cape Nome Mining

aiid Recording District, District of Alaska, described

as follows, to wit:

That certain placer claim known as and called Bench

Claim Nnmher Eight (8) on Xikala (tuIcIk which is trib-

utary of Anvil Ci'eek next to and adjoining Placer Claim

No. Eleven (11) Above Discovery on Anvil Creek, and

that the said defendant did on the said 5th day of

March, 1901, duly make, execute and deliver to the said

plaintiff a deed of conve.yance of said undivided one-

fourth (|) interest in and to said placer mining claim.

That from the said 5th day of March, 1901, and at the

date of the commencement of this suit, to wit, the 21st

day of Sepember, 1903, the said plaintiff continued to

be and was the owner of said undivided one-fourth (^)

interest in and to said placer mining claim, and that

the said defendant was the owner of an undivided three-

fourths (5) interest in and to the said placer mining

claim.

3.

That since the month of May, or the first of June,

1902, the said defendant has worked, operated and

mined said placer mining claim, and has between the

said month of :\[ay or the first of June, 1902, and the

said 21st day of ^ptember, 1903, extracted from said

mining claim gold, and gold-dust of the amount and

value of thirty thousand dollars (^0,000.00) and has

appropriated the whole thereof to his own use.
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4.

That ])rior to tho coiinnoncciHont of this suit, the

]»hiii)tiff demanded a settlement miil accounlin^' of the

defendant's said working and uiininii nixui said ]thicei'

mininii: chiim, and that defendant acconnt lo and pay

to the phiintiff one-fourth of the amonnt of ixo\d and

<;()ld-dnst extracted from the said mininii' ( laim, as

aforesaid less the reasonable cost of extracting' the

same.

That the defendant refnsed and still refuses to render

such account, or any account at all and refused and

still refuses to pay to the plaintiff one-fourth of the

amount or value of the gold and gold-dust extracted

from said mining claim as aforesaid, or any sum or

amount at all.

V.

That the defendant expended the sum of eighty (80)

dollars in shipping a part of the gold and gold-dust ex-

tracted from said mining claim to vSeattle, State of

^Vashington.

VI.

That the allegations of the plaintiff's complaint are

true.
I j I

OONOLUSIONSi OF LAW.

And as Conclusions of Law, the Court finds:

1.

That the plaintiff and defendant were since the said

'5th day of March, 1901, tenants in common of the said

Placer :Mining Claim, Number Eight (8) on Nikala



146 William DcHcriny vs.

Trulch, in the Cape Nome Mining District, District of

Alaska, as follows, to wit, the plaintiff is the owner of

an imdivided one-fourth and the defendant the owner

of an undivided three-fourths of said nnuini> claim.

2.

That the plaintiff is entitled to judgment against the

defendant for one-fourth the sum of (|30,000.00) thirty

thousand dollars, less the sum of eighty (80) dollars,

to wit, the sum of seven thousand four hundred and

eighty (.f7,480.00) dollars, with interest thereon at the

rate of eight per cent per annum, since the 21st day of

September, 1903, and together with his costs and dis-

bursements incuri'ed herein, and that judgment and de-

cree be entered in accordance herewith.

ALFRED S. ^lOOKE,

District Judge.

[Endorsed] : No. 1023. In the United States District

Court, District of Alaska, Second Division, Albert

Nordstrom, vs. ^Allliam Dettering. Findings of Fact

and Conclusions of Law. Filed in the Office of the

Clerk of the U. S. Dist. Court, Alaska, Second Division,

at Nome, Alaska. Mar. 25, 1905. Geo. V. Borchsenius,

Clerk. By Angus McBride, Deputy Clerk. Vol. 3,

Orders and Judgments, page 150.

To which findings of fact and conclusions of law the

defendant William Dettering then and there made and

filed the following exceptions:



Mhcrl Xitnlslnnii. 147

hi the I'liitrd States District Court, for tlir Dislrid of

Alaska, Sicoiid IHrisioii.

ALBERT NORDSTROM, \

Plaintiff,
j

vs. (

1WILLIAM DETTERING,

Defemlaiit.
y

Exceptions to Findings of Fact and Conclusions of Law.

Comes now the defendant in the above-entitled action

and takes the following- exceptions to the findings of

fact made to the Conrt in the above-entitled action:

1.

Defendant excepts to finding of fact, No. 3, which

reads as follows: "That since the month of MaA' or the

first of Jnne, 1902, the said defendant has worked,

operated and mined said placer mining claim, an<l has

between the said month of May or the first of June,

1902, and the said 21st day of September, 1903, ex-

tracted from said mining claim gold and gold-dust of

the amount and value of thirty thousand dollars (fSO,-

000.00) and has appropriated the whole thereof to his

own use." On the ground that said finding of fact is

not supported by the evidence, and that there is no evi-

dence whatever showing or tending to show that the

defendant extracted from said placer mining claim gold

or gold-dust to the amount of thirty thousand dollars
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or any other sum, between the first of June, 1902, and

tlie 21st day of September, 1903.

2.

Defendant excepts to finding of fact No. G, which

reads as follows: "That the allegations of the plaintiff's

complaint are true,'' on the ground that said finding is

not supported by the evidence. That the evidence fails

to show that the defendant Bettering has extracted

from the placer mining claim described in plaintiff's

complaint, between the first of June, 1902, and the 21st

day of September, 1903 the sum of thirty thousand dol-

lars, or any other sum of numey whatever over and

above the reasonable cost of extracting the same,

3.

Defendant excepts to the failure of the Court to find

what were the reasonable costs of extracting the gold-

(Inst uKMitioned in complaint from the placer mining

claim in dispute.

4.

Defendant also excepts to the failure of the Court to

find upon the issues presented by the separate answer

and defense of (he defendant set forth in his answer,

and the rejyly thereto.

IRA D. ORTON,

J. K. WOOD,
Attorneys for Defendant.

[Endorsed]: Original. No. 1023. In the United

States District Court for the District of Alaska, Second

Division. Albert Nordstrom, Plaintiff, vs. William
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Dettering-, Defendant. Defendant's Exceptions to Find-

ings of Fact. Filed in the Office of the Clerk of the U.

S. Dist. Court, Alaska. Mar. 25, 1905. Geo. V. Borch-

senius, Clerk. By Angus McBride, Deputy Clerk. Ira

D. Orton, Attorney for Defendant. McB.

And said defendant further excepts to the conclusions

of law, No. 2, above set out, which reads as follows:

"That the plaintiff is entitled to judgment against the

defendant for one-fourth the sum of (|30,000.00) dollars,

less the sum of eighty (80) dollars, to wit, the sum of

seven thousand four hundred and eighty (|7,480.00)

dollars, with interest thereon at the rate of eight per

cent per annum, since the 21st day of September, 1903,

and together with his costs and disbursements incurred

herein, and that judginent and decree be entered in ac-

cordance herewith."

On the ground that the said conclusion of law and

the finding of fact upon which the same is based is not

supported by the evidence; that there is no evidence

whatever showing or tending to show that the defend-

ant extracted from said placer mining claim gold or

gold-dust to the amount of thirty thousand dollars, or

any other sum, between the first day of June, 1902, and

the 21st day of September, 1903.

The foregoing constitues a statement of all the testi-

mony and evidence introduced and offered upon the trial

of this cause, and the findings of fact and conclusions

of law made by the Court and defendant's exceptions

to the same.
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And now tlic said (h^fiMidant. Willimn Dcttoriuji', prays

lliat tlii.s his bill of excei)lio]is may be settled and al-

lowed.

IHA D. oirroN,

JOS. K. WOOD,
Counsel for said Defendant.

Tile foi-e<>oiuii bill of exeeptious being- found correct,

it is hereby apju'oved and sclth'd and allowed, and it is

ordered that the same be made a ])art of the record

herein.

Done in open court at The special term 11)05, commenc-

iiiii' April 17th, 1905, beinu the same term at which judij;-

ment was entered, and dated this 15th day of July, A. D.

1905.

ALFRED S. MOORE,

Judge.

Received a cojjy of foregoing the 20th day of June,

1905 at 3 r. M.

O. 1). (/(X^HRAN,

Counsel for Plaintiff.

[Endorsed] : No. 102:1 X^nite<l States District Court,

District of Alaska, Second Division. Albert Nord-

strom, Plaintiff, vs. William Dettering, John Leonard,

J. D. Reeves, .John Doe and Richard Roe, Defendants.

P.ill of Exceptions. I-'iled in the Oitlce of (he Clerk of

t))e V. S. Dist. Court, Alaska, Second Divis'ou a1 Nome,

Alaska. Junc^ 20, 1905. Ceo. \'. H(!rclis(>nius, Clerk.

V>\ Angus McBride, Dejjuty Clei k. Joseidi K. Wood and

Ira 1). Orton, Attorneys for Plaintilf, i.. {•eiiled in Ihe
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Office of the Clerk of tlie U. S. Dist. Court, Alaska, Sec-

ond Divisiou, at Nome, Alaska. July 15, 1905. Geo.

y. Borelisenius, Clerk. By Angus McBride, Deputy
Oerk.

/// f/ir United .Stales Dhtriel Court for the District of Alaska,

Second Division.

ALBERT NORDSTROM,
Plaintiff,^

vs.

WILLIAM DETTERING,
Defendant.

Assignment of Errors.

Comes now the defendant in the above-entitled action

and assigns the following errors as having been com-

mitted by the above-entitled court, on the trial and in

the proceedings in said action, upon which said errors

the said defendant intends to and does rely upon his

appeal to the United States Circuit Court of Appeals

for the Ninth Circuit.

I.

The Court erred in not granting the motion of defend-

ant made at the close of plaintiff's testimony to dismiss

said action, said motion and the ruling of the Court

thereon being as follows:

"Mr. ORTON.—We move at this time that the Court

dismiss this case upon the ground that it appears from

the evidence already introduced that another action be-

tween the same plaintiff and the same defendants upon
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tlie .saine id(Miti(;il cause of action and the same subject

ijiatter lias ali-eadv .<joi!e to liiial judjU'ment; and lias

theretofore settled couchisively and determined all mat-

ters at issue here. That is, that it appears from the

testimony already introduced in this case by plaintiff's

counsel that another action between the same parties

plaintiff and defendants, u])on the same idiMitical cause

of action and the same subject matter has already gone

to final judjiuient in this court, and the plaintiff is now

barred in this action.

The COUIiT.—The a<-tion which was tried and has

i;()ne to final judiiiiieiit was an action of tort. In that

case the ])laintiff saw fit to waive the ri^lit to damai;es

for tort, but in this action it is an action callin<>' the

defendants to account for rents and profits received.

We do not think lliat the v; ivcr of dama<>es in the

former jiction constituted a b:>r to ;; recovery of the

rents and profits in an action such as tliis. The motion

is overruled.'-

II.

The Court ci-i-ed in sust;nnino tlie objection of plain-

tiff's counsel to the (piestion ask(<l the witness William

Detterina- ^^'heu itivinu his deijosirion which reads as

follows:

"(]. How nnicli did you pay foi- youi- fare in coniini;

fi'om Seattle to Nome in 1901 to wo, k tiiis claim?"

The objection, and rulino of liie Court b-einn as fid-

lows:

"Mr. COCIIKA^N.—That is oljjected to as immaterial.



\ll)< rl Xortlslroiii. 153

iiTelevaut and iiicoiuju'tciit. wlial aiu<»ui)( (»r faj'c he

paid from Seattle to work tliis claim oi- jiuytliiiio else.

The COUirr.—Objection sustained.''

III.

The ('oiirt eriiMl in overrnliiio I he olTev of ihc (IcIVnd-

aut to prove b^^ the said Willinu Dctterino-, the defend-

ant, that he paid the sum <»f one hundred dollars fare

from Seattle to Nome in 1901 to work the claim in <]nes-

tion. Said offer to prove and the objection, ruling of the

Court being as follows:

''Mr. WOOD.—The def<Midant offers to i)i-ove by the

said Avitness, William Dettering, that he paid the sum

of one hundred dollars fare from Seattle to Xossie in

IDOL to work the claim in (luestion.

Mr. OOCHKAN.—To whicli offer we object on the

same grounds.

The COURT.—Objection sustained."

IV.

The Court erred in excluding that poriion of the dep-

osition of the defendant William Dettering in relation

to certain potatoes used on the claim in question, the

portion of the deposition referred to being as follows:

"(^ A\'hat was the value of those potatoes?

A. Cost me about thirty dolhus when I landed here.

Q. Were those potatoes u.sed for the workmen on

the claim? A. Ves, a great d.eal of them.

Q. How much, do you think?

A. Oh, two-thirds, I think.
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(}. What became of the other one-third?

A. They were left in the house here—didn't use them

at all.

Q. Did YOU sell them or j»:et anything for them?

A. No, I didn't g^et anything: for them."

V.

The Court erred in not permittino- tlie defendant to

testify as to what he did on the claim in the year 1901.

The questions, offer of proof, objections and ruling of

the Court being as follows:

''Q. What did you do after you arrived at Nome that

spring towards this claim in 1901?

Mr. COCHRAN.—We object to tlie question, what he

did in 1901 on the grounds, that it is immaterial and

outside the issues.

The COURT.—Objection sustained.

Mr. WOOD.—Defendants offers to prove tlsat in the

summer of 1901 he went upon this claim.

Mr. COCHRAN.—8aine objections.

The COURT.—Objection sustained."

VI.

The Court erred in not permitting the defendant to

prove that he worked the claim in the summer of 1901;

the question propounded, offer to prove, objection, rnl-

iiig of tlie Court being as follov»s:

''<2. Did they work it that summer?

:\[r. COCHRAN.—Objected to on tlie same grounds.
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The COURT.— ()bj(H-ti()n snsfj.inod.

Mr. WOOD.—The defendant olT'ei-s to prove (hat de-

fendant worked the claim in tlie sinniiier of 1001.

Mr. COOHRAX.—Same objection.

The COURT.—Unstained."

VII.

The Conrt erred in sustaining- tlie objection of plain-

tiff to defendant's offer to prove that he expended the

sum of thirty dollars for potatoes, which he used while

worlving- on said chiim in prospectinsi ami developin,<>-

it in the year 1901 the offer of proof, objection and ruling

ing of the Court being as follows:

"In order to simplify matters in the reading of this

deposition, if the Court please, we will make offers of

the proof in regard to these various items, and take

your Honor's rulings thereon. Defendant offers to

prove that he expended the sum of tiiirty dollars for

]>otatoes which were used while working on said claim

in prospecting and developing said claim in 1901.

Mr. COCHRAN.—riaintiff resists that offer on tke

ground that it is irrelevant, immaterial and incompe-

tent.

The COURT.—Objection sustained."

YIII.

The Court erred in sustainijig the obje<-lion (»f the

idaintiff to the offer by defendant to prove by his own

testimony that he exjjended the sum of four hundred
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dollars for tools and provisions in prosiiecting and de-

veloping the claim in 1901. The offer of proof, objec-

tion, and ruling of the Court being as follows:

"31r. WOOD.—The defendant next offers to prove In-

said witness that he expended the sum of four liundred

dollars for tools and provisions, which is here referred

to in defendant's answer herein, in prospecting and de-

veloping said claim in 1901.

^Ir. COCHRAN.—To v> I'icli v\'e object on the ground

that it is irrelevant and immaterial, and foreign to the

issues as made U}) in this ease by tlie pleadings.

The COUKT.—Objection sust;iined."

IX.

Tiie Court erred ii». sustaining the objection of tlie

])laintift" to the defendant's offer to prove that he ex-

pended for labor necessary to the working and devel-

oping of this claim in the year 1901, one item at least

of three hundred and fifty-nine dollars and forty cents,

offer of proof, objection, and ruling of tlie Court being

as follows:

''Mr. WOOD.—The defendant offers to prove that he

expended for labor necessary to the working and de-

veloping of this claim in 1901 one item at least of thrt^e

hundred and fifty-nine dollars aiul forty rents, referring

to the account of J. Sundbaek.

:\Ir. COCIIRAX.—Same objection.

The COURT.—Objection sustained.
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(Portion of deposition i-('f(M'i'(Hl to in dcfcndnnt's oft'or

is as follows:)

il State if you paid an.ytliinii' dnrinj^ tliat summer

for labor or provisions or tools, or anvtliiu^' of that

kind. A. Yes, sir.

Q. About how much?

A. Well, what I paid out in cash?

i}. Yes, cash, I mean.

A. It amounted to about four lumdred dollars some-

thing like that. I have it down somewhere.

Q. You say you don't exactly remember? Did you

liave the money to make this payment at the end of

the season, or did you have to borrow it somewhere else?

A. I borrowed it from Coleberg-.

Q. How much did you borrow from him?

A, Three hundred dollars.

Q. How was that expended?

A, For labor, provisions, etc.

Q. During the summer of 1901, was there any gold

taken out of the ground on No. 8?

A. About |150, I guess.

Q. What, if anything, was done vrith that -|150?

A. Well we expended it for provisions.

Q. When, during the summer?

A. Well, just as we took it out.

Q. Well, during that snmmer, who worked the claim

with you?

A. There is John ^Murray and ^fr. Sundback.

Q. John Sundback? A. John Sundback.

Q. Who else? A. Nordstrom.
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Q. Nordstrom? A. And myself.

Q. And vonrsolf? A. Ves.

Q. Who ])aid for -Miiiray'.s labor? A. I did.

Q. And state, if yon know, v,ho })aid for ^nndback's

Avages and services for anytiiino that was done by him

on the claim? A. I did.

Q. How mneh did yon pay him? Did yon pay tliat,

yon, personally?

A. No, the layman, he paid it for me.

Q. And have you repaid that to the layman?

A. Yes, sir.

Q. How much was that?

A. Three hundred and forty dollars, I believe.

Q. Can you remember now how much that was-

A. I believe |340.00.

Q. Are you sure about the amount?

A. Well, I am very near sure.

Q. Did Mr, ^undback give the layman any written in-

strument to signify? A. He gave him a receipt.

Q. I will ask you to look at that and see if that is

the receipt? (Handing witness paper.)

A. Yes, sir.

Q. How much was it now, if you desire to change the

amount?

Mr. COCHRAN.—Objected to as highly leading and

suggestive.

Q. I will ask yon now whetlier after reading tliis and

seeing the amount

—

A. Three hundred and fifty-niiie dollars and forty

cents.
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Mr. RINEHART.—We offer this iu evidence and ask

that it be marked Defendant's Exhibit No. 2.

(Paper was introduced in evidence and marked as re-

quested.)

Q. How much was it the layman paid Mr. Sundback?

A. Three hundred and fifty-nine dollars and forty

cents.

Q. How much a day did you pay these laborers?

A. Paid them $5 a day.

Q. How long' during- that summer were you at work

there ?

A. I was there until about the latter part of August,

I believe.

Q. When did you go on the claim?

A. I went there in June, I believe.

Q. About what time?

A. The 15th or SOth.

Q. Went there about the 15th or 20th of June and

left there about the latter part of August?

Mr. COCHRAN.—Objected to as leading.

A. Yes, sir."

X.

The Court erred in sustaining the objection of the

plaintiff to the offer of defendant to prove the matters

contained in page 9 of the deposition and to prove that

the defendant expended the sum of $65 fare from Nome

to Seattle in the fall of the year 1901, the offer to prove,

objections and ruling of the Court being as follows:
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"Mr. WOOD.—^Defendant now offers to prove the mat-

ters contained on page nine of this deposition, to \^it:

Q. Now, I will ask you if von please to state whether

(»r not this claim was worked after that time, and if so,

by whom? A. Yes, it was worked.

Q. By whom? A. ^Ir. Nordstrom.

Mr. WOOD.—Defendant offers to prove also that de-

fendant expended the sum of 165 fare from Nome to

Seattle in the fall of 1901.

Mr. COCHRAN.—Same objection.

The COURT.—Objection sustained."

XI.

The Court erred in sustaining- the objection of the

plaintiff to the question asked the witness, Dettering,

as to the reasonable value of wages for labor in the year

1901 and in not permitting the defendant to prove by

said witness that |5 per day was the going rate of wages

during that year. The question, objection, ruling of the

Court, and offer to prove being as follows:

"Q. What was the reasonable value for wages for

labor during the year 1901, when you were all working

there together?

Mr. COCHRAN.—That is objected to under the same

objections as heretofore stated, because it refers to 1901

and is not within the issues of this case.

The COURT.—Objection sustained.

Mr. WOOD.—We offer to prove by the witness that

five flolhirs per day was the going wages for that year."
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XII.

The Court erred in uol permitting the defendant to

testify as to what the nsnal percentage was that hiy-

meu received at that time for unknown or undevehiped

ground. The questi(m, objection and ruling of the Court

being as folh)ws:

''I will ask YOU Mr. Detteriiig, what tlie usuiil perceni"-

age is the laymen or was at that time, in this country

for unknown or undeveloped ground?

Mr. COCHRAN.—I object to that question as irrele-

vant and iucompeteut, the witness uot having shown

himself qualified to answer, and also it is not shown that

at the time of the execution of this lease that this was

unknown ground, or undeveloped ground.

The (^OUKT.—The objection is sustained."

XIII.

The Court erred in sustaining the objection of tbe

plaintiff to the offer by the defendant to show that "as

a rule claim owners gave sixty and seventy-five per cent

when the ground was not very much developed, and no

pay has been found to speak of," the offer of defendant

to prove, objection and ruling of the Court being as fol-

lows :

"Mr. WOOD.—We will show that he is experienced in

mining. We offer at this time to show that as a rule

claim owners gave sixty and seventy-five per cent when

the ground was not very much developed and no pay has

been found to speak of.
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:\rr. COCHRAN.—We resist the offer on the oroimds

stated in the objection to the question.

The COURT. —Objection sustained."

XIV.

The Court erred in sustaining the objection of the

plaintiff to the question propounded to the witness Wil-

liam Detteriiig when giving his deposition which reads

as follows:

"I will ask 3^ou whether there was any reason, and

if so, what reason in your mind for allowing these lay-

men the first two thousand dollars that came out of the

ground?"

And not allowing the answer of the witness to be read

in evidence. The objection, ruling of the Court and

offer of proof of the answer being as follows:

"Mr. COCHRAN.—Objected to (m the ground, first,

that it is not the best evidence, the lease itself being the

best evidence as to its terms, and is incompetent, ir-

relevant and immaterial.

The COURT.—Objection sustained.

Mr. WOOD.—Defendant now offers to show by the an-

swer of the witness Dettering that the reason Svell, be-

cause I wanted to protect these men that they would get

wages, any way providing they done a lot of improve-

ments on the property there had been no improvements

on the property and if they only took out two thousand

dollars I would have the improvements and they would

have the pay for their labor.'
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Mr. COCHRAN.—We resist tlic offer on the same

grounds as stated in the objection.

The COTTRT.—Sustained."

XV.

The Court erred in sustaining the objection of the

plaintiff to the question asked the witness William Bet-

tering, which reads as follows:

"State whether or not you are acquainted with the

usual rates and percentages given to lajmeu in this

country at that time.''

The objection and ruling of the Court being as fol-

lows:

''Mr. COCHRAN.—That is objected to on the same

grounds heretofore stated to this very question, first,

that it is not shown that tlie v\itness is qualified to an-

swer, and second, it is immaterial, irrelevant and incom-

petent.

The COURT.—Objection sustained."

XVI.

The Court erred in excluding the offer of proof made

immediately after the sustaining of the objection re-

ferred to in the last assignment, the offer, objection of

counsel and ruling of the Court being as follows:

''Mr. WOOD.—We will follow that u]) with proof to

show how well he was acquainted with the rates and

percentages to show how much he has mined.

The COURT.—I don't think vou need to bother at all
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with rents, because we will adopt the rule that you are

accountable for the money value were the ground in

place, with the ore in place, less the reasonable expenses

of extracting the same. That seems to be the rule. So

we don't need to bother ourselves with anything about

the question whether he allowed or did not allow a suffi-

cient royalty. Objection sustained.

Mr. WOOD.—We offer to prove that 'as a rule the first

year they were given sixty or seventy-five per cent.'

Mr. COCHRAX.—We resist the offer on the grounds

stated in the objection.

Th(^ COURT.—Sustained."

XV.

The Court erred in sustaining the objection of the

plaintiff to the offer of proof that the terms of the lay

from the defendant to Leonard and Reeves was fair and

reasonable which offer of proof, objection and ruling of

tiie Court was as follows:

-Mr. ORTOX.—We offer to prove by Charles J. John-

son, assistant manager of the Pioneer Mining Company

;ind J. C. Brov.n of Little CYeek, both experienced

miners, that the terms of the lease executed between

Leonard and Reeves and the defendant, William Det-

tering, was fair and reasonable in accordance with the

customs of the country at that time for claims of this

character, including the payment of the sum of two thou-

sand dollars.
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Mr. COCHRAN.—We resist the offer, if it please the

Court, on the ground that tlie testimony is irrelevant

and iiuniaterial, and is not proper basis of liability.

The COURT.—The objection may be sustained."

XVI.

The Court erred in sustaining the objection of plain-

tiff to the offer of proof in relation to the expenses in-

curred against this claim in 1903 for surveying; the offer

of proof, objection and ruling of the Court being as fol-

lows:

"Mr. ORTON.—We desire to offer the testimony of

Mr. Detterlng contained in his deposition on file at the

top of page thirty-three, in regard to expenses incurred

against this claim.

Q. Now, during the summer of 1903 did you have any

expenses aside from labor and provisions incurred

against this claim? A. In 1903?

Q. Last spring, last summer? A. Oh, yes.

Q. Well, what was it?

A. There was a dispute with Mr. Lane, had the

ground surveyed, expenses of surveying.

Mr. COCHRAN.—We move to strike that out on the

ground that it is irrelevant and immaterial and not

witliin the issues in this case. They may maintain a

subsequent action if they can. but this is not a legitimate

charge here, because it is not within the issues of this

case.

The COURT.—We strike that answer out. Objection

is sustained."
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XVII.

The Court erred in sustaining the objection of the

plaintiff to the offer of proof on behalf of the defendant

in relation to expenses of the lawsnit over said property,

the offer of proof, objecti(»n, and ruling of the Court be-

ing as follows:

"Mr. WOOD.—We offer to show now that during the

summer of 1903, that there was trouble over the bound-

ary of this claim, which resulted in a lawsuit; that a

necessary and legitimate expense incurred in looking

after that lawsuit was incurred by the defendant, Wil-

liam Bettering, and that he expended therein the sum of

five hundred dollars.

:\Ir. (HX^HKAN.—That (.ffer is also resisted on the

same grounds as stated in the objections to the question,

that it is ii-relcvant, immaterial and incompetent, and

wholly without Uie issues and the })leadings herein.

The COUKT.—Objecti(;n su.stained. It may have been

V(^ry unwise litigation/'

XVIII.

The Court erred in making the finding of fact Xo. 3

which reads as follows:

"That since the month of May or the first of June,

1902, the said defendant has worlxcd, operated and mined

said placer mining claim and lias between the said

month of ]May or the first of Jinn^ 1902, and the said 21st

day of Septeniber, 1903, extracted from said mining

<laim liold and jrold-dust of the amount and value of
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thirty thousand dollars ($30,000), and has appropriated

the whole thereof to his own use."

For the reason that said findincr of fact is not sup-

ported by the evidence, and that there is no evidence

Avhatever showing- or tending to show that the defend-

ant extijicted from said placer mining claim gold or

gold-dust to the amount of thirty thousand dollars or

any other sum, between the first of June, 1902, and the

21st day of September, 1903.

XIX.

The Court erred in making its finding of fact No. 6

which reads as follows: '

"That the allegation of the plaintiff's complaint are

true." . !

For the reason that said finding of fact is not sup-

ported by the evidence; that the evidence fails to show

that the defendant Bettering has extracted from said

placer mining claim described in plaintiff's complaint,

between the first day of June, 1902, and the 21st day of

September, 1903, the sum of thirty thousand dollars

(130,000) or any sum of money whatever over and above

the reasonable cost of extracting the same.

XX.

The Court erred in failing to find w^hat were the rea-

sonable costs of extracting the gold-dust mentioned in

the complaint, from the placer mining claim in dispute.

XXI.

The Court erred in failing to find upon the issues pre-
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seuted bj the separate auvswer iu defense of the defeud-

ant, set forth in said answer, and the replj^ thereto.

XXII.

There is error in the decree in this action, in this:

That the Court gave judgment iu faA'or of the plaintiff

for the full one-quarter of the amount of money ex-

tracted from said claim by tlie laymen working the same

under a written lease from the defendant, without de-

ducting anythiuo- whatever for costs of extracting the

said gold or gold-dust, or amounts retained by the lay-

men.

XXIII.

There is error in said decree in this: That the Court

gave judgment in favor of the plaintiff and against the

defendant for a much larger sum than is denmnded in

the amended complaint, or claimed by the plaintiff for

the reason that the plaintiff only demands judgment for

one-quarter of the gold-dust taken from said claim dur-

ing the times mentioned in the amended complaint less

the reasonable cost of extracting the same, and the

Court gave judgment in favor of plaintiff for one-quarter

of the gross amount taken from said chiim during said

time.

Wherefore, defendant i>rays that said judgment may

be reversed.

J. K. WOOD,

llfA I). OlITON,

Attornevs for nef<'n<b)!it \\'i!i. Dctlcrii^;-.
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[Endorsed]: Original. No. 1023. In the United

States District Court for the District of Alaska, Second

Division. Albert Xordstroni, Plaintiff, vs. William Det-

tering. Defendant. Assignment of Errors. Filed in the

Office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska. Jul. 31, 1905. Geo.

Y. Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. Ira D. Orton, Attorney for Defendant.

Ill the i iiitcd States District Court iur the District of Atdska,

Second Division.

ALBERT NORDSTROM,
Plaintiffy

vs.

WILLIAM DETTERINd,
Defendant. •

Petition for Appeal Order AHowing Same and Fixing Bond.

The defendant in tlie above-entitled action feeling

himself aggrieved by the decision and judgment given

and entered herein hereby appeals from said judginent

to the United States Circuit Court of Appeals for the

Ninth (Mrcuit, and ]uays that said appeal be allowed,

and that the Court make an order fixing the amount of

security to be given on said appeal to operate as a super-

sedeas.

IRA D. ORTON,

Attornev for Defendant.
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Order.

And now on this 31st day of July, 1905, the foregoing

appeal is hereby allowed, the defendant to give a bond

in the sum of |ilO,000 conditioned according to law, and

when so given, approved and filed to operate as a su-

persedeas.

Done in open court this 31st flay of July, 1905.

ALFRED S. MOORE,

Judge United States District Court, District of Alaska,

Second Division.

[Endorsed]: Xo. 1023. Original. In the United

States District Court for the District of Alaska, Second

Division. Albert Nordstrom, Plaintiff, vs. William Det-

teriug, Defendant. Petition for Appeal Order Allowing

Same and Fixing Bond. Filed in the Office (^f tlie Clerk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska. Jul. 31, 1905. Geo. Y. Borchsenius,

Clerk. By Angus McBride, Deputy Clerk. Ira D. Or-

ton. Attorney for Defendant. Vol. 3, Orders and Judg-

ments, page 403. McB.
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/// flir I lilted Stdirs Disfricl (Umrf fur the Di.slricl of Alaska,

f^ccniid f)i(i.sit)ii.

ALBEKT N01iDSTI{():\r,

Plaiutiff,
/

vs.

WILLIAM BETTERING, \

Defendant.

Bond on Appeal.

Know all men by these presents, that we, William

Dettering, as principal, and Eugene Chilberg and John

S. Kimball, as sureties, are held and firmly bound unto

Albert Nordstrom, the plaintiff above named in the sum

of ten thousand dollars (|10,000.0{)), to be paid to said

Albert Nordstrom, his executors or administrators, to

which payment well and truly to be made, we bind our-

selves and each of us, jointly and severally, and our and

each of our executors, administrators and assigns,

tirinly by these presents.

Sealed with our seals and dated the 31st day of July,

1905.

Whereas, the above-named defendant has taken an

appeal to the Ignited States Circuit Court of Appeals

for the Ninth Circuit to reverse a judgment and decree

made and entered by the United States District Court,

District of Alaska, Second Division on the first day of

June, 1905, against defendant in favor of })laintiff in
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the sum of seven thousand four hundred and eighty dol-

lars and interest and costs.

Now, therefore, the condition of this obligation is

such, that if the above-named defendant shall prosecute

said appeal to effect and answer all cost and damages,

if he fail to make good his plea, then this obligation

shall be void; otherwise to remain in full force and

virtue.

WM. DETTERIXG, [J--eal]

By IRA D. ORTON,

His Atty.

EUGENE OHILBERG. [Seal]

JOHK S. KIMBALL. [Seal]

United States of America, ->>

V ss.

District of Alaska.
j

Eugene Chilberg and John S. Kimball, being each first

duly sworn, each for himself deposes and says, that he

is one of the sureties who signed the foregoing bond on

appeal; that he is worth double the amount named in

said bond as the penalty thereof, over and above all lia-

bilities and exclusive of property exempt from execu-

tion; that he is not a counselor or attorney at law, mar-

shal, deputy marsihal, commissioner, clerk of any court,

or other officer of any court, and that he is a resident

witliiu tlie District of Alaska, Second Division.

EUGENE CHILBERG.

JOHN S. KBIBALL.
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Subscribed and sworn to before me this 31st day of

July.

[Notarial Seal] THOS. R. WHITE,

Notary Public in and for the District of Alaska, Resid-

ing at Nome. .

The foregoing bond is hereby approved in open court

this 31st day of July, 190-5.

ALFRED S. MOORE,

Judge, District Court, District of Alaska, Second Divi-

sion. I

[Endorsed] : No. 1023, Original. In the United

States District Court for the District of Alaska, Sec-

ond Division. Albert Nordstrom, Plaintiff, vs. William

Dettering, Defendant. Bond on Appeal. Filed in the

Office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska. Jul. 31, 1905. Geo. V.

Borchsenius, Clerk. By Angus McBride, Deputy Clerk.

Ira D. Orton, Attorney for Defendant. Vol. 3, Civil

Bonds, page 124. McB.
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In tJir Difitrirf Court in and for flic District of AlasJi-a,

• Second Diri-sion.

ALBERT NORDSTROM,

Plaintiff,

vs.
No. 1023.

WILLIAM BETTERING,

Defendant.,

Clerk's Certificate to Transcript.

I, Geo. y. Borclisenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the fore-

going- tvpewritten pages, from 1 to 163, both inclusive,

is a true and exact transcript of the complaint, answer

and cross-complaint, amended complaint, amended an-

swer, demurrer to answer, memo, opinion, reply, opinion,

findings of fact and conclusions of law, decree, bill of

exceptions, assignment of eiTors, petition for appeal and

order allowing same and fixing bond, and bond on ap-

peal, in the case of Albert Nordstrom vs. William Det-

tering. No. 1023, this court, and of the whole thereof

as appears from the records and files in my office at

Nome, Alaska; and further certify that the original cita-

tion in the above-entitled cause is attached to this tran-

script.

Cost of transcript, |50.30, paid by Ira I). Orton, attor-

ney for defendant.
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In witness whereof, I have hereunto set my liand and

affixed the seal of said eoni't this 24th day of August,

A. D. 1905.

[Seal] GEO. V. BORCHSENIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to Albert Nord-

strom, Plaintiff, and to O. D. Cochran and J. J. Rea-

gan, his Attorneys, Greeting:

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals, for the

Ninth Circuit, to be holden at the city of San Francisco,

in the State of California, on the 28th day of August,

1905, pursuant to an order allowing an appeal entered

in the clerk's office of the Circuit Court of the United

States, for the Northern District of California, in that

certain action, numbered 1023, in which William Detter-

ing is appellant and you, the said Albert Nordstrom,

are appellee, to show cause, if any there be, why the

decree rendered against the said appellant, as in the

said order allowing an appeal mentioned, should not be

corrected, and why speedy justice should not be done to

the parties in that behalf.

Witness, the Honorable ALFRED S. MOORE, Judge

of the United States District Court in and for the Dis-
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trict of Alaska, Hecoiid Division, this 31st day of July,

A. D. 1905.

ALFRED ^. .AlOOilE,

Judge of the United States District Court, District of

Alaska, Second Division.

Personal service of the foregoing citation is hereby

admitted this 31st day of July, 19€5.

O. D. COCHRAN,

JNO. REAGAN,

Attorneys for Albert Nordstrom, Appellee.

[Endorsed]: 1023. Original. In the United States

District Court for the District of Alaska, Second Divi-

sion. Albert Nordstrom, Plaintiff, vs. William Detter-

ing. Defendant. Citation.

[Endorsed] : No. 1247. United States Circuit Court

of Appeals for the Ninth Circuit. William Dettering,

Appellant, vs. Albert Nordstrom, Appellee. Transcript

of Record. Upon Appeal from the United States Dis-

trict Court for the District of Alaska, Second Division.

Filed September 14, 1905.

F. D. MONCKTON.
Clerk.
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FOR THE NINTH CIRCUIT.

WILLIAM BETTERING,

vs.

ALBERT NORDSTROM,

Appellant,

Appellee.

>

BRIEF FOR APPELLANT.

This suit was commenced by the plaintiff-appellee on

September 21st, 1903, for an accounting of gold mined by

the defendant-appellant from a claim situated in the

Nome District in which said plaintiff had a one-fourth

interest and the defendant a three-fourths interest.

Plaintiff's amended complaint alleges that since March

5th, 1901, plaintiff and defendant owned the claim in

question, the plaintiff owning an undivided one-fourth

and the defendant an undivided three-fourths (Tr., p.

22). It is alleged that between the month of May or

June, 1902, up to the time of the commencement of this

action, the defendant had taken from the said claim more

than $100,000 in gold. That prior to the commencement



of tliis action plaintiff demanded of the defendant a set-

tlement and accounting of said working and mining said

claim, and tliat defendant account to and pay plaintiff

one-fourth of the amount of gold and gold dust extracted

from said claim less reasonable expense for extracting

the same. That defendant had refused and still refuses

to so account. Plaintiff further alleged that during this

time he was absent from the locality and "did not par-

'

' ticipate in mining or operating upon said mining claim,

"nor did he receive any of the profits therefrom," and
*

' that the amount of gold and gold dust taken from said

'

' mine as above set forth by said defendant is largely in

"excess of the expenses of doing said mining."

The prayer of the complaint is as follows

:

"^Yllerefore plaintiff demands judgment against the

'

' said defendant, requiring him to give an accounting of

"the gold and gold dust so extracted by him, less the rea-

"sonable amount for working and se<?uring said gold and

"gold dust, and for such other and further relief as to

"the Court may seem meet and proper in the premises,

"and for his costs herein expended." (Tr., p. 25.)

There is no allegation that the plaintiff had, during

any of the time mentioned, been ousted or excluded by

the defendant his co-tenant.

The answer denied all the allegations of the complaint,

except it is admitted that during the times mentioned in

the complaint the defendant had extracted gross from



tne claim $30,000, but denied that the net amount de-

rived by him after deducting expenses of mining amount-

ed to more than about $5000 (Tr., p. 28). Certain special

defenses were set up in the answer, but they are not very

material on this appeal.

To sustain the issues on his part, the plaintiff intro-

duced in evidence a deed from defendant to plaintiff,

dated March 5tli, 1901, conveying to plaintiff a one-fourth

interest in the claim in dispute (Tr., pp. 69-71).

Plaintiff also introduced in evidence a certain verdict

judgment and the pleadings upon which it was based,

wherein the plaintiff recovered judgment against the de-

fendant for the recovery of the possession of an undi-

vided one-fourth of the premises in question.

This last-mentioned action was commenced October 3,

1903, and subsequently to the commencement of the suit

now here by this appeal, and judgment was entered

therein September 16th, 1904 (Tr., p. 109). By the com-

plaint in the said action to recover possession, damages

in the sum of $25,000 are claimed for the alleged wrong-

ful witliholding of the possession of the said undivided

one-quarter interest in said claim, said claim for dam-

ages being based upon the alleged extraction from said

claim by the defendant of $100,000 in gold dust during

the same period, for which an accounting was asked in

the case at bar, i. e., from May, 1902.

Paragraph III of the complaint in the action which

went to judg-ment read as follows

:

''That the said mining claim is only valuable for the



''gold, gold dust and minerals therein contained, and
'

' ever since the day of May, 1902, the defendants

"have and now are extracting the gold, gold dust and

"minerals from said claim. That during said time de-

'
' fendants have extracted, as this plaintiff is advised and

"believes, about the sum of $100,000, to this plaintiff's

"damage in the sum of twenty-five thousand dollars."

(Tr., p. 78.)

It was also shown by the minutes of the trial of the ac-

tion first tried that these damages claimed in the said

complaint were waived by counsel for plaintiff and the

waiver entered in the minutes. The language of the entry

is:

"This case came on for trial before the Court and a

"jury; counsel for plaintiff then waived all damages
'

' against defendants, which waiver was resisted by coun-

"sel for defendant and allowed by the Court." (Tr., p.

110.)

At the trial of the case at bar, no evidence ivas intro-

duced by the plaintiff as to any gold extracted hy defend-

ant or any expenses incurred by defendant in so doing.

When plaintiff had rested his case, defendant moved

that the action be dismissed because the evidence of

plaintiff showed that the cause of action upon which this

suit was founded had been adjudicated in the action

which went to judgment and was therefore a bar to the

prosecution of the suit at bar (Tr., pp. 112-113). This



motion was denied by the Court (Tr., p. 113), and testi-

mony was thereupon introduced by defendant. Some of

the testimony offered by defendant was excluded and the

exclusion of the same forms the basis of several of the

assignments of error. The evidence admitted shows

without conflict substantially as follows

:

On May 26tli, 1902, the defendant made a written lay

or lease of the premises in question to John Leonard and

J. D. Reeves. By the terms of this lay or lease the lay-

men Leonard and Eeeves were to have the first two thou-

sand dollars * * for their compensation in the working and

operation of said claim," and the remaining gross pro-

ceeds was to be divided, one-half to the laymen and one-

half to the defendant Dettering (Tr., pp. 128-130).

From the operation of the claim during the winter of

1902 there was realized twenty-two thousand one hun-

dred and thirty-two dollars at the spring clean-up in

1903, which was divided, by the laymen retaining twelve

thousand and sixty- six dollars, and defendant received

ten thousand and sixty-six dollars (Tr., pp. 131-133).

During the same summer, 1903, and prior to the filing of

the complaint, the defendant and the laymen took out the

further sum of seven thousand nine hundred and fifty

dollars, one-half of which was paid to the laymen (Tr.,

pp. 138-139). This made a total of gold taken from the

claim during the period mentioned in the complaint of

thirty thousand and eighty-two dollars, of which sixteen

thousand and forty-one dollars was paid to the laymen



and fourteen thousand and forty-one dollars was re-

tained by the defendant Bettering. This was the total

gross amount of gold taken from the claim by the de-

fendant during the period mentioned in the complaint

(Tr., p. 141).

Upon this state of facts the Court gave judgment for

plaintiff for one-quarter of the gross amount of gold ex-

tracted, less a trifling sum of twenty dollars allowed for

expressage on the gold dust to Seattle (Tr., pp. 64, 67).

Nothing whatever was allowed to defendant as ex-

penses of mining and obtaining this gold dust or for

amounts paid to or received by the laymen. The correct-

ness of the Court's ruling on the motion to dismiss, and

the question of the correctness of the rule adopted by

the Court below, that defendant is liable for one-quarter

of the gross amount of the gold extracted, are two of the

principal questions raised by this appeal. A number of

rulings on admission and rejection of evidence are also

complained of.

SPECIFICATION OF ERRORS RELIED ON BY
APPELLANT.

1. The Court erred in not granting the motion of de-

fendant made at the close of plaintiff's testimony to dis-

miss said action, said motion and the ruling of the Court

thereon being as follows

:

''Mr. ORTON—We move at this time that the Court

"dismiss this case upon the ground that it appears from
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' the evidence already introduced that another action be-

'

' tween the same plaintiff and the same defendants upon
'

' the same identical cause of action and the same subject

*' matter has already gone to final judgment; and has

*

' theretofore settled conclusively and determined all mat-

'Hers at issue here. That is, that it appears from the

''testimony already introduced in this case by plaintiff's

''counsel that another action between the same parties

"plaintiff and defendants, upon the same identical cause

'

' of action and the same subject matter has already gone
'

' to final judgment in this Court, and the plaintiff is now
'

' barred in this action.

"The COURT—The action which was tried and has

"gone to final judgment was an action of tort. In that

"case the plaintiff saw fit to waive the right to damages
'

' for tort, but in this action it is an action calling the de-

"fendants to account for rents and profits received. We
"do not think that the waiver of damages ini the former

"action constituted a bar to a recovery of the rents and

"profits in an action such as this. The motion is over-

" ruled."

2. The Court erred in not permitting the defendant

to testify as to what the usual percentage was that lay-

men received at that time for unknown^ or undeveloped

ground. The question, objection and ruling of the Court

being as follows

:

"I will ask you, Mr. Dettering, what the usual percent-
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''age is the laymen or was at that time, in this country

''for unknown or undeveloped ground?

"Mr. COCHRAN—I object to that question as irreie-

"vant and incompetent, the witness not having shown

"himself qualified to answer, and also it is not shown

"that at the time of the execution of this lease that this

"was unknown ground, or undeveloped ground.

"The COURT—The objection is sustained."

3. The Court erred in sustaining the objection of the

plaintiff to the offer by the defendant to show that "as

'
' a rule claim owners gave sixty and seventy-five per cent

"when the ground was not very much developed, and no

"pay has been found to speak of," the offer of defend-

ant to prove, objection and ruling of the Court being as

follows :

'
' Mr. WOOD—We will show that he is experienced in

"mining. We offer at this time to show that as a rule

'
' claim owners gave sixty and seventy-five per cent when

"the ground was not very much developed and no pay

"has been found to speak of.

"Mr. COCHRAN—We resist the offer on the grounds

'

' stated in the objection to the question.

"The COURT—Objection sustained."

4. The Court erred in sustaining the objection of the

plaintiff to the question propounded to the witness Wil-

liam Bettering when giving his deposition, which reads

as follows

:



*'I will ask you whether there was any reason, and if

*'so, what reason in your mind for allowing these lay-

"men the first two thousand dollars that came out of tlie

*' ground?"

And not allowing the answer of the witness to be read

in evidence. The objection, ruling of the Court and offer

of proof of the answer being as follows

:

''Mr. COCHRAN—Objected to on the ground, first,

^
' that it is not the best evidence, the lease itself being the

**best evidence as to its terms, and is incompetent, irrele-

*'vant and immaterial.

''The COURT—Objection sustained.

"Mr. WOOD—Defendant now offers to show by the

"answer of the witness Dettering that the reason 'well,

" 'because I wanted to protect these men that they would

" 'get wages, any way providing they done a lot of im-

" 'provements on the property there had been no im-

" 'provements on the property and if they only took out

" 'two thousand dollars I would have the improvements
'

'
' and they would have the pay for their labor.

'

"Mr. COCHRAN—We resist the offer on the same

"grounds as stated in the objection.

"The COURT—Sustained."

5. The Court erred in sustaining the objection of the

plaintiff' to the question asked the witness William Det-

tering, which reads as follows

:

"State whether or not you are acquainted with the
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"usual rates and percentages given to laymen in this

"country at that time."

The objection and ruling of the Court being as fol-

lows:

"Mr. COCHRAN—That is objected to on the same

"grounds heretofore stated to this very question, first,

"that it is not showTi that the witness is qualified to an-

"swer, and second, it is immaterial, irrelevant and in-

' * competent.

"The COURT—Objection sustained."

6. The Court erred in excluding the offer of proof

made inunediately after the sustaining of the objection

referred to in the last assignment, the offer, objection of

counsel and ruling of the Court being as follows

:

"Mr. WOOD—We will follow that up with proof to

"show how well he was acquainted with the rates and

"percentages to show how much he has mined.

"The COURT—I don't think you need to bother at all

"with rents, because we will adopt tlie rule that you are

"accountable for the money value were the ground in

"place, with the ore in place, less the reasonable expenses
*

' of extracting the same. That seems to be the inile. So

"we don't need to bother ourselves with anything about

"the question whether he allowed or did not allow a suffi-

"cient royalty. Objection sustained.

"Mr. WOOD—We offer to prove that 'as a rule the
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** 'first year tliey were given sixty or seventy-five per

" 'cent.'

**Mr. COCHRAN—"We resist the offer on the grounds
*

' stated in the objection.

''The COURT—Sustained."

7. The Court erred in sustaining the objection of the

plaintiff to the offer of proof that the tenns of the lay

from the defendant to Leonard and Reeves was fair and

reasonable, which offer of proof, objection and ruling of

the Court was as follows

:

"Mr. ORTON—AVe offer to prove by Charles J. John-

"son, assistant manager of the Pioneer Mining Company,

"and J. C. Brown of Little Creek, both experienced

"miners, that the teiTus of the lease executed between

"Leonard and Reeves and the defendant, William Det-

"tering, was fair and reasonable in accordance with the

"customs of the country at that time for claims of this

"character, including the payment of the sum of two
'

' thousand dollars.

"Mr. COCHRAN—We resist the offer, if it please the

"Court, on the ground that the testimony is irrelevant

'
' and immaterial, and is not proper basis of liability.

*
' The COURT—The objection may be sustained. '

'

8. The Court erred in sustaining the objection of

plaintiff to the offer of proof in relation to the expenses

incurred against this claim in 1903 for surveying; the
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offer of proof, objection and ruling of the Court being

as follows

;

"Mr. UETON—We desire to offer the testimony of

"Mr. Dettering contained in his deposition on file at the

'

' top of page thirty-three, in regard to expenses incurred

"against this claim.

"Q. Now, during the smnmer of 1903 did you have

"any expenses aside from labor and provisions incurred

"against this claim?

"A. In 1903?

"Q. Last spring, last summer?

"A. Oh, yes.

"Q. Well, what was it?

"A. There was a dispute with Mr. Lane, had the

"ground surveyed, expenses of sui*veying.

''Mr. COCHRAN—We move to strike that out on the

"ground that it is irrelevant and immaterial and not

"within the issues in this case. They may maintain a

"subsequent action if they can, but this is not a legiti-

"mate charge here, because it is not within the issues of

''this case.

"The COURT—We strike that answer out. Objection

"is sustained."

9. The Court erred in sustaining the objection of the

plaintiff to the offer of proof on behalf of the defendant

in relation to expenses of the lawsuit over said property,

the offer of proof, objection, and ruling of the Court

being as follows

:
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"Mr. AVOOD—We offer to show now that during the

' * summer of 1903, that there was trouble over the bound-

"aiy of this claim, which resulted in a lawsuit; that a

"necessary and legitimate expense incurred in looking

"after that lawsuit was incurred by the defendant, Wil-

"liam Bettering, and that he expended therein the sum
'

' of five hundred dollars.

"Mr. COCHRAN—That offer is also resisted on the

"same grounds as stated in the objections to the ques-

"tion, that it is in*elevant, immaterial and incompetent,

"and wholly without the issues and the pleadings herein.

"The COURT—Objection sustained. It may have
*

' been very unwise litigation, '

'

10. The Court erred in making its finding of fact No.

G, which reads as follows

:

"That the allegation of the plaintiff's complaint are

true.
'

'

For the reason that said finding of fact is not sup-

ported by the evidence; that the evidence fails to show

that the defendant Bettering has extracted from said

placer mining claim described in plaintiff's complaint,

between the first day of June, 1902, and the 21st day of

September, 1903, the sum of thirty thousand dollars

($30,000) or any sum of money whatever over and above

the reasonable cost of extracting the same.

11. The Court erred in failing to find what were the
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reasonable costs of extracting the gold dust mentioned in

the complaint, from the placer mining claim in dispute.

12. There is error in the decree in this action, in this

:

That the Court gave judgment in favor of the plaintiff

for the full one-quarter of the amount of money ex-

tracted from said claim by the laymen working the same

under a written lease from the defendant, without de-

ducting anything whatever for costs of extracting the

said gold or gold dust, or amounts retained by the lay-

men.

13. There is error in said decree in this : That the

Court gave judgment in favor of the plaintiff and against

the defendant for a much larger sum than is demanded in

the amended complaint, or claimed by the plaintiff, for

the reason that the plaintiff only demands judgment for

one-quarter of the gold dust taken from said claim dur-

ing the times mentioned in the amended complaint less

the reasonable cost of extracting the same, and the Court

gave judgment in favor of plaintiff for one-quarter of

the gross amount taken from said claim during said time.
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POINTS AND AUTHORITIES.

I.

The Court heloiu should have granted the motion to

dismiss made upon the ground that the plaintiff's claim

ivas barred by the ivaiver and judgment in the case sub-

sequently commenced which went to judgment.

By the Code of Alaska am action to recover the posses-

sion of real property may include with it a cause of ac-

tion for the damages for the wrongful withholding of the

same.

Carter's Alaska Codes, pp. 210-211.

A complaint in such an action under the Alaska Code

is very simple in form. Section 303 of the Alaska Code

of Civil Procedure provides

:

"The plaintiff in his complaint shall set forth the na-

*4ure of his estate in the property, whether it be in fee

"for life or for a term of years and for whose lif", or the

"duration of such term, and that he is entitled to the

"possession thereof, and that the defendant wrongfully

"withholds the same from him to his damage in sucn sum

"as may be therein claimed."

If the plaintiff in the action which went to judgment

had confined his allegations to the statutory language,

such damages, among other things, would have included

any damages to which said plaintiff might have been en-

titled for gold extracted from the claim.
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''The right to damages for withholding the possession

''of real property given by the Oregon Code is equiva-

"lent to tlie action of trespass for mesne profits given by
'

' the common law, and includes all damages to which the

"owner is entitled on account of the wrongful occupation

"of the premises, as well for waste committed or suf-

"fered by the occupant as the value of the use and occu-

"pation."

3 Sutherland on Damages, p. 351, citing

Wythe vs. Myers, 3 Sawyer, 595

;

Ne/f vs. Penvwyer, id., 495.

But the plaintiff was more specific and alleged particu-

larly that the damages for wrongfully withholding, claim-

ed by him, were for gold extracted by defendant during

the very same period for which he is making the claim,

for an accounting in the case at bar. His complaint al-

leged :

"That the said mining claim is only valuable for the

"gold, gold dust, and minerals therein contained, and

"ever since the day of May, 1902, the defendants

"have, and now are, extracting the gold, gold dust, and

"minerals from such claim. That during said time de-

"fendants have extracted, as this plaintiff is advised,

"and believes, about the sum of $100,000, to this plain-

" tiff's damage in the sum of twenty-five thousand dol-

"lars." (Tr., p. 78.)

Issues having been made up on this question of dam-



ages and the action having been tried and judgment en-

tered therein, we insist that the right of the plaintiff to

compensation for the gold taken from the claim is res

adjudicata.

A case directly in point is Belcher Con. G. M. Co. vs.

Deferrari, 62 Cal., 160. The case cited, like the one under

discussion, was an action in ejectment with an averment

of damages. The Court below failed to find expressly

upon the issue created by the denial of that averment,

but no judgment was rendered for damages.

The Court said:

''The Court below failed to find expressly upon the is-

*'sue created by the denial of the averment as to dani-

*'ages. It is urged by appellants that this failure necessi-

"tates a reversal of the judgment. But no judgment was

''rendered for damages, and defendants (the appellants)

"can not complain of an omission which did them no in-

*'jury. The judgment herein will constitute a bar to any

^^ further action to recover the same damages."

This case is but an illustration of the general rule that

a judgment in an action is res adjudicata as to all materi-

al issues involved. And whatever modifications and re-

finements of the doctrine may exist, it can safely be said

that prima facie at least, all issues and causes of action

pleaded are considered to be included in and ended by

the judgment in a cause.

1 Van Fleet on Former Adjudication , Sec. 279.

1 Freeman on Judgments (4th ed.) Sec. 272, p. 492.
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In discussing the question as to whether a party can

be allowed to show by extrinsic evidence that a plaintiff

wlio brought suit on two or more causes of action only

litigated one of them, Mr. Freeman points out that there

is some little discord in the authorities. A decision of

Lord Kenyon {Seddon vs. Tulop, 6 Term Rep., 607) is

cited where intrinsic evidence was admitted to show that

one of two separate causes of action formerly sued on

was not in fact litigated in the first action. ''But," says

Mr. Freeraan, "so far as the plaintiff is concerned, most

"of the American cases go further. They declare that he

"will not be allowed to bring another action because in

'

' the first he gave no e\ddence of his demand ; that he will

"not be permitted to reserve, or from any cause not to

"produce, part of his evidence; and that the judgment

"will be conclusive as to eveiy matter which he could

"have proved in the first suit and which was not proved

"nor withdrawn."

In Thompson vs. McKay et al., 41 Cal., 221, plaintiff

brought ejectment for two parcels of real estate. The

judgment rendered was for the recovery of one only. The

Court held, however, that the omission to mention the

other parcel was in effect a judgment that plaintiff was

not entitled thereto. The case last cited was approved on

this point in Lamb vs. Wahlenmaier, 144 Cal.. 91, 95.

In Johnson vs. Murphy, 17 Tex., 216. plaintiff sued on

a note and to foreclose a mortgage. Judgment was ren-

dered on the note Imt no order of foreclosure was made.
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On a subsequent suit to foreclose the mortgage it was

held that the judgment in the first suit was a bar. The

Court say:

**We need not discuss further the exceptions to the

''rule of res judicata, because in this case the record of

''the former suit shows the mortgage was directly put

"in litigation in that suit, and does not show that the

"suit for that object had been discontinued; and prima

*' facie it was adjudicated on the merits."

Tn Shaw et al. vs. Barnhart, 58 Ind., 183, an action was

brought upon two causes of action. Judgment was given

for plaintiff uj)on one cause of action but no finding or

judgment was given upon the other. On appeal the Court

said :

"Regularly the verdict should respond to all the issues

"which the jury are sworn to try. But we think no er-

'
' ror was committed in this respect of which the defend-

"ant could complain. The plaintiff recovered nothing

"upon his second paragraph, and if the defendant was in-

"jured by the fact that the jury did not specially find

"upon it, it must be because the verdict and judgment will

"be no bar to another suit brought for the same matter.

"We are inclined to think, though this point we do not

"decide, that a verdict in favor of a plaintiff upon one

"paragraph of his complaint without noticing the others

"should be construed as equivalent to a finding against

"him on the others."
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In Cromwell vs. County of Sac, 94 U. S., 351, it was

said of a judgment as res judicata that it "is a finality as

"to tlie claim or demand in controversy, concluding par-

**ties and those in pri\dty with them, not only as to every

"matter which was offered to sustain or defeat the claim

* * or demand, but as to any other admissible matter which

"might have been offered for that purpose."

To the same effect

:

Bissel vs. Spring V. Tp., 124 U. S., 225, 231.

Gordon vs. Ware Nat. Bank, 132 Fed., 444 (C. C.

A.).

If we are correct in our premise that prima facie the

judgment in question was a bar to this action, it remains

to be discussed whether the waiver of damages entered

in the minutes and introduced in evidence prevents such

judgment from so operating. The language of the min-

ute entry is as follows

:

"This case came on for trial before the Court and a

"jui'v; counsel for plaintiff then waived all damages
*

' against defendants, which waiver was resisted by coun-

"sel for defendant and allowed by the Court."

It will be observed that the plaintiff did not take a

dismissal, or non-suit, as to the damages, did not with-

draw his claim for them nor amend his complaint by

omitting a demand for damages. He simply ivaived all

damages. It is obvious, we think, that a solution of the
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question depends on the legal meaning and effect of the

word waiver.

In Bishop on Contracts, Sec. 792, waiver is defined

thus

:

"Waiver is where one in possession of any right,

''whether conferred by law or by contract, and of free

''knowledge of the material facts, does or forbears the

'

' doing of something inconsistent with the right or of his

'

' intention to rely upon it. Thereupon he is said to have

"waived it and he is precluded from claiming anything

"by reason of it afterwards."

This definition is approved and adopted in Smiley vs.

Barker, 83 Fed., 684, 687 (C. C. A.), also in PoUegama

Sugar Pine L. Co. vs. Klamath River L. & Imp. Co., 96

Fed., 34, 54. In Cable vs. United States, 111 U. S., 19,

the same definition is approved and it is further said:

"Waiver is but another name for estoppel."

Authorities could be quoted from and multiplied almost

indefinitely on this point.

We think it is plain that the plaintiff waived his right

to recover upon the identical cause of action now sued

upon, and that such waiver is a bar to the prosecution of

this action.
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The Court erred in allowing the plamtiff one-quarter

of the gross amount of gold extracted hy the defendant,

and in not allowing anything whatever for expenses of

extracting the same or for amounts paid to the laymen.

1. We will first consider what are the legal rights and

liabilities of co-owners of mining claims with reference

to the working of claims and extracting minerals there-

from.

We claim that it is settled by a long line of decisions

that at common law one co-owner, so long as he does not

oust or exclude his co-tenant, may operate a mine in

which he is interested and retain the proceeds resulting

from his labor and expenditures. A full discussion of

this matter is found in Lindley on Mines, Vol. 2, Sec. 788,

et seq. Mr. Lindley inter alia says of the right of a co-

tenant to work a mine

:

*'In the exercise of this right they may work new or

''old mines to exhaustion, even though it may consume
'

' the whole value of the estate.
'

'

To this effect the author cites McCord vs. Oakland Q.

M. Co., 64 Cal., 134, 341, which is precisely in point.

''It is no valid objection that the use is consumption

"and it is no fault of the tenant that it is not more en-

" durable."

II Lindley on Mines, Sec. 789, quoting from

Irwin vs. Cavode, 24 Pa. St., 162. .
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"How is a tenant in common to enjoy liis share (if

*'tliat is the right expression) of the common property of

'
' a coal mine, if he is not at liberty to dig and carry away

''the coal?"

// Lindley on. Mines, Sec. 789, quoting from

Job vs. Patton, L. R. 3 Eq., 84, 93.

Upon an extended examination of the authorities, Mr.

Lindley comes to the conclusion that at common law and

in the absence of statutes to the contrary ^'a tenant in

'* common may make such use of the common property as

*'its nature makes appropriate, and is accountable to

"none therefor unless he exclude his co-tenant." We
have already seen that in the case at bar the plaintiff was

not during the period in question, ousted or excluded

from the premises by the defendant.

2. Such being the rule at common law, we have next

to inquire what statutes are in force in Alaska having

any application to the facts of this case. We have been

referred to Section 62 of the Alaska Civil Code {Carter's

Alaska Code, p. 367.) This section reads as follows:

'
'A tenant in common may maintain any proper action

"or proceeding against his co-tenant for receiving more

"than his just proportion of the rents or profits of the

"estate owned by them in common, and joint tenancy is

"abolished, and all persons having an undivided interest

"in real property are to be deemed and considered ten-

"ants in common."
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This statute had its origin in the English statute of 4

and 5 Anne (Chap. 16, Sec. 27). Under tlie construction

given to this statute by the English courts, as pointed

out by Lindley (Vol. II, p. 1414), a co-tenant can only

recover where his co-tenant actually received rents or

profits from third parties and not in cases where there

was mere use and occupation by one and forbearance to

occupy by others. (Citing Henderson vs. Eason, 17 Q. B.,

701, 21 L. J. Q. B., 82 ; Norris vs. Goidd, 15 W. N. C,

187.)

A like construction has been given to similar statutes

in the United States.

Freeman on Co-Tenancy and Partition, Sec. 275.

"We have looked long and diligently to find in the re-

ported cases a single instance where a co-tenant has been

held to be liable to pay his non-participating co-tenant his

proportionate share of the gross output without any de-

ductions for expenses incurred. Such a harsh rule has

never been applied in cases of this character. In fact, it

is never applied in any kind of cases except where the de-

fendant is shown to be a trespasser in bad faith. It is

impossible, of course, for a person to commit a trespass

of this character on his own property. In McCord vs.

Oahland Q. M. Co., supra, the Supreme Court of Califor-

nia reviewed a large number of authorities and held that

a co-tenant by extracting the mineral does not commit

waste, neither does he commit trespass. He is simply
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exercising a legal right. The Court in the case just cited

say of the right of a co-tenant to an account

:

*

' If the plaintiffs here are entitled to an account ; their

^' claim to it is based on special equities; their appeal to

*'the Court of equity is on the ground that defendant

''ought, under the peculiar circumstances, to pay them

"a share of the profits. It would seem plain that an

"equity is in turn imposed upon them to allow a rebate

"for expenditures necessarily incurred in protecting the

"common' possession, and in buying in an outstanding

"title paramount to that of the co-tenants, or such as a

"prudent man would deem it proper to purchase to avoid

"expensive and dangerous litigation."

In Pennsylvania, where large and valuable mines of

coal, slate, ore, and other minerals existed, in order to

give to non-participating co-tenants a remedy which at

common law did not exist, the legislature in 1850 passed

an act reading as follows

:

'

' That im all cases in which any coal or iron ore, mines
'

' or minerals have been or shall be held by two or more

"persons as tenants in common, and coal, iron ore, or

'

' other mineral has been or shall be taken from the same
'

' by any one or more of said tenants respectively, it shall

"be lawful for any one of said tenants in common to ap-

"ply by bill or petition in equity to the Court of common

"pleas of the county in which the lands lie, praying that

"an account may be decreed and taken of all coal, iron



26

"ore. or other mineral taken by said tenants respectively,

"and such Court shall thereupon proceed upon such bill

"or petition agreeably to the course of a Court of chan-

"cery, and shall have full power and authority to make

"all orders, appointments and decrees, interlocutory and

"final, that may appertain to justice and equity in the

"premises; and may cause to be ascertained the quantity

"and value of the coal, iron ore, or other mineral so taken

"respectively by the respective parties, and the sum that

"may be justly and equitably due, by, from and to them

"respectively therefor, according to the respective pro-

" portions and interests to which they may be respective-

"ly entitled in the lands." (Quoted from Coleman's Ap-

peal, 62 Pa. St., 252, 277.)

This act has been frequently construed by the Pennsyl-

vania Supreme Court. In Coleman's Appeal, just cited,

Mr. Justice Sharswood says of it (62 Pa. St., 277)

:

"It must be conceded, I think, that this act is drawn

"with great ability and precision. It can not he doubted

"that its purpose was to give a remedy more liberal and

"extensive than those afforded either by the common law

"or the statute of Anne. The word take is carefully used

"instead of receive, upon which the restricted construc-

"tion of that statute is based.'*

Coleman's Appeal, supra, was an action for an account-

ing between co-tenants of iron mines. As to any liability

for waste as between co-tenants, Mr. Justice Sharswood

says (62 Pa. St., 276)

:
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**Tliat there was any liability for waste has not been

*'and could not be pretended; for it is not waste even in

''a tenant for life or years to work mines' or quarries al-

*' ready opened, and here there tvas implied, if not ex-

*'press authority given, to make new openings, for the

*' common property could not be fairly enjoyed ivithouf

*' such authority."

It is also pointed out by the learned Justice that a co-

tenant can not have applied to him the rule of damages

sometimes invoked against a trespasser. On page 278 of

the same report this language is used:

^^But the case of the defendants is entitled to still more

'^favorable regard than that of a trespasser, though by

*' mistake and ignorance. There the plaintiff's property

*'has been taken wrongfully and against his will. Here a

"tenant in common exercises his undoubted right to take

"the common property, and he has no other means of

"obtaining his just share than by taking at the same time

"the share of his companions."

In the case just quoted from, the basis of account

adopted by the lower Court and sanctioned on appeal

was ''the market value of the ore at the pit's mouth, and

'deducting from that the cost of mining." In that par-

ticular case such method was deemed equitable.

A more recent case is entitled Fidmer's Appeal, re-

ported in 128 Pa. St., 24. There the proper basis of ac-

count was decided by the Court to be a reasonable

royalty.
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In J:'uliner's case **the defendant was in exclusive pos-

" session of the premises, disputed and denied the plain-

stiff's interest in the same, and mined large quantities

'*of slate and sold them for his exclusive use." (128 Pa.

St.. 29.)

The master before whom the case was tried said that

under such circumstances '

' the defendant in working the

'

' quariy was not a trespasser. He had the right to take

"the common property, and he had no other means of

"taking his own just share than by taking the share of

"his co-tenant. The value of the slate in place is mani-

"festly what the defendant must account for. That is,

*'the value of the slate in place must be taken as a basis

"upon which to adjust the accounts between the plaintiff

"and the defendant." When the matter was submitted

to the Court upon exceptions to the master's report, the

Court held that under the circumstances of the case the

true basis of account was ''the value of the royalty or

'

' slate leave which could be obtained for the privilege of

"remo^dng and manufacturing the slate in question."

The finding for the plaintiff in the sum of $4,458.82 was

reduced to $1,511.72.

Upon appeal to the Supreme Court of Pemisylvania

the judgment was affirmed the Court saying:

** Where the mineral land has never been developed and

"no mines or quarries have been opened, the fair mar-

"ket value of the mineral in place, which would be the

"value of the privilege of removing it. in x-iew of all its
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''special circumstances, would represent the true meas-

"ure of compensation to the owner. So too, if the land

'

' were fully developed and mines or quarries opened, and
*

' all expenses incurred which enable the operator to pro-

"ceed at once to the taking of the mineral, the value of

"the mineral in place ready to be taken would be en-

"hanced by these considerations, and the price of the

"privilege of taking it in such circumstances would also

"represent the measure of compensation. It is manifest

"that in conducting this inquiry in a litigated case, re-

'

' gard should be had to the circumstances of the particu-

"lar case, and the evidence should be directed to the

"special instance of the mine or quarry in question."

It is to be observed too that the Supreme Court based

its decision upon evidence of experts who gave their opin-

ion as to what a fair royalty would be (128 Pa. St., 40).

In the case at bar such evidence was offered and rejected.

The Court's error in this regard will be noticed subse-

quently. It is also proper to be noted that in the case

at bar the claim in question was entirely undeveloped

when defendant's lessees commenced operations thereon.

In the recent case of Mercur vs. Railroad Co., 171 Pa.

St.. 12, the true basis of account is again stated to be a

reasonable royalty. In that case it is important to notice

that a lease had been let by one co-tenant. The Court held

that the co-tenants were not bound by the terms of this

lease, but the true test was a fair and reasonable royalty

such as might be disclosed by evidence.

In view of these and many other authorities cited by
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the text writers, we are at a loss to understand on what

theory the Court below was led to the conclusion that the

defendant was liable to plaintiff for one-fourth part of

the gross output of the claim. Such a rule violates the

very first i3rinciple to be followed in all proceedings for

accounting, to the effect that such proceedings must be

conducted on equitable principles. While it may be

equitable to have modified by legislation and judicial de-

cision the doctrines of the common law as to the rights

and remedies of co-tenants, we certainly think that it is

even more harsh and inequitable to allow an absent non-

participating co-tenant in a mine a percentage based on

the gross output of the common property, and compel

'his co-tenant who produced the product to pay the ex-

penses of obtaining the shares of both. We confidently

assert that such a doctrine is unsound in principle and

absolutely unsupported by authority.

m.

Errors of the Court in ruling upon the admissihility

of evidence.

1. The attention of the Court is first directed to as-

signments of error Nos. 12, 13, 14, 15, 16 and 15 (dupli-

cate number) Tr., pp. 161-165 (Specifications of En^or

2-7 inclusive). The evidence rejected was directed to

what would have been a reasonable royalty for the claim

in question. Thus defendant in assignment No. 15 (Tr..

p. 164), offered "to prove by Charles J. Johnson, assist-
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''ant manager of the Pioneer Mining Company, and J.

'

' C. Brown of Little Creek, both experienced miners, that

"the terms of the lease executed between Leonard and

"Reeves and the defendant William Bettering were fair

"and reasonable, in accordance with the customs of the

"country at that time for claims of that character, in-

" eluding the payment of the sum of two thousand dol-

"lars."

The offer was resisted and the testimony ruled out

(Tr., p. 139). Just such testimony was received and

made the basis of the decision of the Court in Fulmer's

Appeal, 128 Pa. St., 24, heretofore cited and discussed

and quoted from.

In ruling upon offer of similar testimony (Assignment

of Error No. 16, Tr., p. 163), the Court below said:

"I don't think you need to bother at all with rents, be-

" cause we will adopt the rule that you are accountable

"for the money value were the ground in place, with the

"ore in place, less the reasonable expenses of extracting

"the same. That seems to be the rule. So we don't need

"to bother ourselves with anything about the question

"whether he allowed or did not allow a sufficient royalty.

"Objection sustained." (Tr., p. 137.)

The exclusion of this testimony would not have been

so harmful had not the Court afterwards changed its

mind as to the rule governing the accounting and refused

to allow any expenses except the trifling sum of twenty

dollars referred to in the findings.
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The other assignments referred to in this subhead, be-

ing similar in nature, do not require special comment.

2. Assignments of Error Nos. 16 (second number 16)

and 17 (Tr., pp. 165-166), Specifications of Error Nos. 8

and 9. These assignments are as follows

:

16. The Court erred in sustaining the objection of

plaintiff to the offer of proof in relation to the expenses

incurred against this claim in 1903 for surveying; the

offer of proof, objection and ruling of the Court being

as follows

:

'*Mr. ORTON—We desire to offer the testimony of

'^Mr. Bettering contained in his deposition on file at the

*'top of page thirty-three, in regard to expenses incurred

''against this claim.

"Q. Now, during the summer of 1903 did you have

''any expenses aside from labor and provisions incurred

"against this claim!

"A. In 1903?

"Q. Last spring, last summer?

"A. Oh, yes.

"Q. Well, what was it?

"A. There was a dispute with Mr. Lane, had the

"ground surveyed, expenses of survejdng.

"Mr. COCHRAN—We move to strike that out on the

"ground that it is irrelevant and immaterial and not

"within the issues in this case. They may maintain a

"subsequent action if they can, but this is not a legiti-
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"mate charge here, because it is not within the issues of

''this case.

''The COURT—We strike that answer out. Objection

"is sustained."

17. The Court erred in sustaining the objection of the

plaintiff to the offer of proof on behalf of the defendant

in relation to expenses of the lawsuit over said property,

the offer of proof, objection, and ruling of the Court

being as follows

:

"Mr. WOOD—We offer to show now that during the

'

' summer of 1903, that there was trouble over the bound-

"ary of this claim, which resulted ini a lawsuit; that a

"necessary and legitimate expense incurred in looking

"after that lawsuit was incurred by the defendant, Wil-

"liam Bettering, and that he expended therein the sum
'

' of five hundred dollars.

"Mr. COCHRAN—That offer is also resisted on the

"same grounds as stated in the objections to the ques-

"tion, that it is irrelevant, immaterial and incompetent,

"and wholly without the issues and the pleadings herein.

"The COURT—Objection sustained. It may have

"been very unwise litigation."

These items were clearly proper under the decision

of McCord vs. Oakland Q. M. Co., 64 Cal., 134, 150.

In conclusion, we respectfully contend that the trial

Court allowed the plaintiff more than was demanded in

the complaint. In his demand for relief in the complaint
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he offers to give the defendant reasonable expenses **for

''working and securing" the gold and gold dust, and only

demands judgment for one-quai-ter of the output less

such "reasonable expenses." (Tr., p. 24-25.) In view of

this fact, as well as the law and equity of the case, a re-

versal of the judgment in this case is respectfully prayed

for.

IRA D. ORTON,

J. K. AVOOD,

Attorneys for Deiendaut.

CAMPBELL, METSON & CAMPBELL,

Of Counsel.
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THE FACTS.

On March 5tli, 1901, appellant deeded to appellee an

undivided one-quarter interest to a mining claim, called

Bench Claim Number Eight on Nikala Gulch, Alaska.

Between May or June, 1902, and the date of the filing

of the complaint in the action at bar, appellant took out

of the claim gold to the am^ount of thirty thousand

(30,000) Dollars, as admitted in appellant's answer.

After appellant and appellee became tenants in common

under the deed of date March 5th, 1901, and after ex-



tracting the thirty thousand (30,000) dollars in gold,

appellant refused to settle and account to appellee

though demand was made by appellee for one-fourth of

the gold extracted, less the reasonable cost of extrac-

tion. Appellant not only refused to account to appellee,

but denied the right of appellee to an accounting and to

any interest whatever in the claim. October 3rd, 1903,

appellee sued appellant in ejectment, to be let into pos-

session of an undivided one-quarter interest in the

claim, and on September 16th, 1904, judgment was

rendered in favor of appellee, and against appellant,

establishing appellee's title, from which no appeal was

taken, and said judgment has become final. On Sep-

tember 21st, 1903, twelve days before the complaint in

the ejectment suit was filed, the complaint in the ac-

tion at bar was filed, and the action at bar was tried

November 25th, 1904, about a month after the ejectment

case was decided. The Court in the case at bar ren-

dered judgment in favor of appellee and against appel-

lant for the sum of seven thousand, four hundred and

eighty (7,480) dollars, being one-fourth of the thirty

thousand (30,000) dollars, which appellant admitted

taking from the claim, less eighty (80) dollars. The ap-

pellant in all his pleadings both in the ejectment case

and the case at bar, denied the title of appellee or his

right to an accounting.

The complaint in the case at bar is a bill in equity,

for an accounting from appellant of one-fourth of the

gold taken from the claim in question from May or

June, 1902, to the date of the filing of the complaint,

September 21st, 1903. The answer of appellant denies



title in appellee, and also his right to an accounting.

The denial of appellee's title is first made by specific

denials of the allegations of the complaint, and in addi-

tion there are two alleged separate defenses, which con-

sist of statements of alleged facts, which, if true, would

amount to a denial of appellee's title. The Court be-

low found title in appellee as alleged in his complaint,

and gave him judgment as above.

There is another important set of facts in the case

which counsel for appellant studiously avoids mention-

ing, in his opening statement.

Appellee alleges and the Couet below found the

allegation to be tkue, that appellant agreed oeally

WITH APPELLEE, HIS CO-TENANT,
'

' ThAT THE CLAIM SHOULD

'' BE LEET UNWOKKED UNTIL WATER SHOULD BE BROUGHT

" IN BY SOME INDIVIDUAL OR COMPANY; THAT DURING SAID

" TIME ASSESSMENT WORK SHOULD BE DONE; AND THAT

"in no EVENT SHOULD ANY LAY BE LET UPON SAID CLAIM

" OR ANY PART THEREOF" (Ti'ans. p. 23; Finding VI, p.

145.)

Appellant has appealed, and relies upon a bill of

exceptions, and also upon twenty-three assignments of

alleged errors.

THE LAW.

I.

The Action in Ejectment Wa-s No Bar to Appellee's Action for an

Accounting.

The transcript shows (Trans, p. 80, et seq.) that on

October 3rd, 1903, an action at law in ejectment was



brought between the same parties and concerning the

same mining property, in which judgment was rendered

in favor of appellee, and against appellant, September

16th, 1904. Appellant did not plead the judgment ren-

dered in the case (No. 1038) at bar, but he relied on

an alleged waiver of damages made by appellee in the

ejectment action. We contend that (a) the judgment

in said action of ejectment cannot be a bar to the action

here (even assuming that the judgment had been prop-

erly pleaded as a bar), and (b) that the alleged waiver

of damages in the ejectment action (assuming such

waiver was made) cannot be construed as a waiver of

the damages sued for in the accounting suit at bar.

(a) The action in ejectment and the suit for an

accounting in equity, are two totally different actions.

Damages may be demanded in an action in ejectment,

as incidental to the main relief prayed for.

An action in ejectment is an action at law to try the

question of the title and right to possession of real

property.

"The action of ejectment is a fictitious mode of

legal proceeding by which possessoiy titles to cor-

poreal hereditaments and titles may be tried and

possession obtained without the process of a real

action.
'

'

Am. & Eng. Ency. of Law, 2nd Ed. Vol. 10,

p. 470.

In Smith v. Kevels, 79 Hun. (N. Y.) 213, it was

said that the purpose of an action of ejectment, is to

enforce the right of entry, when it exists in real prop-



ei*ty, b}' a person who, liaving the right of possession,

is excluded from it by another.

"While the action of ejectment remained in its

original state, actual damages were awarded the

plaintiff. But later, when the action was adopted
as a mode of trying the title to real property, and
the proceeding became fictitious, the parties only

nominal, the practice was introduced of allowing

the claimant in ejectment to recover only nominal
damages.

"Consequent upon this it was necessary to devise

some other means by which the claimant might
have substantial relief, and this was effected by
a new application of the common action of vi et

armis, generally termed an action for mesne profits,

in which the plaintiff complains of his ejection and
loss of possession, stating the time during which
the defendant held the land and took the rents and
profits and prayed judgment for the damages which
he thereby sustained."

Second Edition, Am. & Eng. Enc. of Law, Vol.

10, p. 535.

"This practice of comx^elling the plaintiff in

ejectment to bring a subsequent action for the

inesne profits has been criticized by some of the

American Courts, as imposing an improper burden
upon him, and it has consequently been held in

some jurisdictions that if, to avoid the expense of

two actions, the plaintiff chooses to proceed for

mesne profits in the action of ejectment and gives

notice to that effect to the defendant, there is no
reason to prevent him from recovering."

Second Ed. Am. & Eng. Enc. of Law, Vol. 10,

p. 537.



Damages for witliliolding possession of land may be

recovered in ejectment as incidental to the main action,

and may be joined with it.

Sedgwick & Wait Trial Title to Land, Sees.

650-1-2-3.

(b) The action in ejectment was begun by filing the

complaint October 3rd, 1903, and was an action between

co-tenants. No ouster* of plaintiff by defendant is al-

leged in the complaint (Trans, pp. 80, et seq.). With-

out proof of ouster ejectment will not lie, but appel-

lant's denial of title in appellee in his answer was

equivalent to an ouster as of the date of the com-

mencement of the action of ejectment. The only proof

of ouster in the ejectment suit being in the answer of

appellant filed in that action, it follows that the plain-

tiff in the ejectment suit (appellee) could only have

recovered damages in any event for the withholding

of the property from the date of the filing of the com-

plaint in ejectment, that is from October 3rd, 1903.

Miller v. Myles, 46 Cal. 535

:

"It is eciually clear that in an action by a tenant

in common against his co-tenant to be admitted

into the possession, a denial in the answer of the

plaintiff's title and right of entry is equivalent

to an ouster. The action is the most effective de-

mand the plaintiff could make to be let into pos-

session; and if his title and right of entry be

denied, he need make no further proof of the

ouster. But an ouster established in this method
relates only to the commencement of the action

;

and if there be no proof of an ouster at a prior

date, it will be deemed to have occurred imme-
diatelv before the institution of the suit. In that



event the plaintiff can recover in ejectment the

value of the use and occupation only from the

commencement of the action, when the ouster is

deemed to have occurred. In this case the answer
denies the plaintiff's title and right of entiy; and
this established the ouster, as of the date of the

institution of the suit. The recovery for use and
occupation ought, therefore, to have been limited

to that period, unless there was proof of an ouster
at an earlier date."

*'A denial in the answer of the plaintiff's title

and right of entry, is equivalent to an ouster as

of the date of the commencement of the action."

Plass V. Plass, 121 Cal. 131.

Sedgwick c^ Wait, Sees. 267, 277.

The damages prayed for in the action at bar can

only be recovered for a period up to the date of the

filing of the complaint, September 21st, 1903, which was

prior to the date of the filing of the complaint in

ejectment. The damages which could in any event,

have been recovered in the action in ejectment (and

which were waived by comisel) are those which accrued

after the date of the filing of the complaint in eject-

ment. It is obvious, therefore, that the particular

damages sought to be recovered in the two actions,

are different damages accruing in different periods

of time. It follows, therefore, that even if we assume

that counsel's waiver in the ejectment suit is binding

upon appellee, the waiver constitutes no valid objec-

tion to the claim for damages arising in the case at

bar.



8

In view of the fact that the brief of appellant which

has just been placed in our hands, is devoted largely

to an attempt to show that the ejectment judgment was

a bar to the present action, we shall go into the ques-

tion more in detail. If counsel is arguing that the

judgment in the ejectment suit is technically a bar to

the present action, then we say:

The Judgment in the Ejectment Suit Was Not Pleaded as a Bar

by Appellant in His Answer or in any Supplemental Pleading,

and it is Too Late for Appellant to Urge said Judgment as a

Bar for the First Time at the Conclusion of Plaintiff's (Ap-

pellee's) Case Below.

The judgment in the ejectment suit was rendered

September 16th, 1904. The trial of the case at bar

was had November 25th, 1904. There was ample time

for defendant (appellant) to have amended his answer

or filed a supplementary answer, setting up the eject-

ment judgment as a bar. This was not done, and hence

defendant (appellant) has waived the point.

Mc'Lean v. Baldwin, 136 Cal. 565.

We quote from the opinion

:

"It is not necessary to determine whether or not

said judgment in the case of Baldwin and Garvey
V. Temple included the part of the homestead lying

within the liancho La Merced which is in contro-

versy here ; for if it be true that the judgment in

the case of Baldwin and Garvey included the part

iinally adjudged in the other case to be the prop-

erty of Baldwin, it should have been pleaded in

bar in that case. There was ample opportunity to

do so. The judgment in Baldwin and Garvey was
entered June 30th, 1888, and not being appealed
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trial in Baldwin v. Temple was not had until April,

1892 ; and it is well settled that a party cannot avail

himself of a former judgment as a defense to an-

other action without pleading it. (Cave v. Crafts,

53 Cal. 135; Brown v. Campbell, 110 Cal. 644;

Freeman on Judgments, Sec. 322, and cases there

cited.)"

Davis V. Perley, 30 Cal. (530, 635:

"It is scarcely necessary to add, that if the judg-

ment is relied upon as an estoppel, it should have
been pleaded."

And it is no answer to this contention to say that

defendant (appellant) below, could not have pleaded

the judgment in ejectment as an estoppel until it had

become final. Defendant should have moved a continu-

ance or taken some such course to protect his rights.

He chose, however, to go to trial upon the issues as

framed, and will not now be heard to urge an estoppel

which he did not plead.

Brown v. Campbell, 110 Cal. 644.

We quote from the opinion in the case:

" 'But while the judgment in Priest v. Brown
et al., was not for the reason stated a bar to the

cause of action alleged in the cross-complaint, still

the pendency of that action would have been a good

ground for the continuance of this until the final

determination of the former action, or would have

been a sufficient basis for an order dismissing the

present action upon motion of the plaintiff, not-

withstanding the affirmative relief demanded by

the defendant Priest in his cross-complaint, and
the refusal of the court to have granted either

of such motions would perhaps have been errone-
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ous; but uo such motion was made by the plain-

tiff, and the trial proceeded without objection,

the plaintiff still insisting upon the judgment in

Pi-iest V. Brown et al., as an estoppel, and as

ground for a judgment in his favor'. In Harris

V. Barnhart, 97 Cal. 546, it was said: 'Where a

judgment is ineffectual as evidence in a plea of for-

mer adjudication until the time for an appeal there-

from has expired, the true course of a defendant

in such a case would be to plead the pendency of

the former action in abatement, until the judgment

therein became final, when a supplemental answer

averring the proper facts in bar of the action

would be in order'."

The Ejectment Judgment Is Not an Estoppel on the Question of

Damages, Because: (a) The Judgment on its Face Does Not

Assume to Adjudicate the Question of Damages; (b) Damages

Were Waived by Plaintiff, and the question of Damages Not

Submitted to the Jury; (c) Obviously Damages for Different

Periods of Time are Asked for in the Two Actions.

(a) The judgment itself (Trans, pp. 108-109) does

not find upon the question of damages. Taking the

judgment roll as a whole, it would appear that the

question of damages was not necessarily involved in

the sense of being one of the questions necessarily de-

cided in and by the judgment itself.

n* * * In other cases, the judgment or order

is, in respect to the matter directly adjudged,

conclusive, between the parties and their successors

in interest by title subsequent to the commencement
of the action or special proceeding, litigating for

the same thing under the same title and in the

same capacity * * *."

Code of Ci^al Procedure, Cal., Sec. 1908.
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Beronio v. Ventura Co. L. Co., 129 Cal. 232.

We quote from page 236:

"In order that a judgment in one action may
constitute an estoppel against the parties thereto

in a subsequent action, it must be made to appear,

either upon the face of the record or by extrinsic

evidence, that the identical questions involved in

the issues to be tried were determined in the former
action. (1 Greenleaf on Evidence, Sec. 528; Kerr
V. Havs, 35 N. Y. 331; Cromwell v. County of

Sac. 94 U. S. 351; Kussell v. Place, 94 U. S. 606;

Lillis V. Emigrant Ditch Co., 95 Cal. 553.) 'Every
estoppel must be certain to every ' intent, and not

to be taken by argument or inference.' (Coke on
Littleton, 352 b.) 'If upon the face of a record

anything is left to conjecture as to what was
necessarily involved and decided, there is no es-

toppel in it when pleaded, and nothing conclusive

in it when offered in evidence.' (Russell v. Place,

supra.) By section 1908, subdivision 2, of the

Code of Civil Procedure, the effect of a judgment
is conclusive 'in respect to the matter directly

adjudged', and, by section 1911, 'that only is

deemed to have been adjudged in a former action

which appears upon its face to have been so ad-

judged, or which was actually and necessarily in-

cluded therein or necessary thereto'."

Boykin et al. v. Eosenfield et al., 24 S. W.

Rep. 323:

"In order to determine whether or not a judg-

ment is res adjudicata as to a particular question,

the entire record in the suit in which the judg-

ment was rendered may be looked into ; and then,

ordinarily, to be effective, it must appear that the

suit involved the matter in issue, and that said

issue was litigated and tried upon the merits."



12

(b) We have already shown that the damages asked

for by plaintiff in the ejectment complaint, were

waived by plaintiff (Trans, p. 110). The question of

damages was withdrawn from the jury, and no ad-

judication made on that issue. We should remember

that the question of damages is only incidentally in-

volved in an ejectment suit, and in the case at bar,

in view of the action for an accounting in equity then

pending between the parties, plaintiff elected to with-

draw the question from the jury. Obviously damages

were not necessarily involved in the judgment, as we

have shown, but to make the matter certain, we have

an express withdrawal of the question, and no evi-

dence introduced thereon. Can it be claimed that the

parties have had their day in Court on the question

of damages? Furthermore, we think it clear, that

evidence can be introduced aliunde, to establish what

the question really litigated between the parties was

even if the judgment itself be not clear on the point,

though we claim the judgment in the case at bar is

perfectly clear.

Barnum v. Eeynolds, 38 Cal. 647:

"In La Guen v. Gouverneur (1 Johns. Cases,

436), it is held that the judgment or decree of a

Court of competent jurisdiction is not only final

as to the matter actually determined, but as to

every other matter which the parties might have

litigated and had decided, under the pleadings.

This ruling is approved in Bruen v. Hone (2 Barb.

596); Southgate v. Montgomery (1 Paige, Ch. R.

47); Simson v. Hart (14 John. 77, and the same
case in 1 John. Ch. R. 97). This is, perhaps,

stating the proposition a little too broadly. It is

more correctly stated by Chancellor Walworth, in
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Miller v. Manice (6 Hill, 121), in which he says

that whei'e a general declaration embraces several

causes of action, the plaintiff, in a second suit,

may show that he 'offered' no evidence as to one

or more of those causes of action, and that the

cause went to the jury upon a different part of his

claim from that for which the second suit is

brought, in which case the judgment in the first

will be no bar to the second. 'But where he

attempts to give evidence as to all the causes of

action, and submits the question to the jury, ivith'-

out withdraiving any part of his claim, and he fails

as to the whole or a part for want of sufficient

proof, the defendant may insist upon the first

judgment as a bar."

Hooker v. Thomas, 86 Cal. 179:

''Of course the presumption that all of the issues

are litigated is not a conclusive presumption where
a second action is brought. It may be shown that,

as a matter of fact, they were not litigated. But
if this were so, there would be no injustice to the

appellant in presenting them the second time for

adjudication."

(c) The damages asked for cover different periods

in the two actions. We have already discussed this

question.

The Following Cases Cited by Appellant Do Not Reach the Point

Here Involved:

Belcher Con. G. M. Co. v. Deferrari, 62 Cal. 160.

In answer to appellant's suggestion in this .case,

that the failure to find on the allegation of damages

in the complaint, might prejudice appellant, because

the judgment in the case would not be res adjudicata
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on the question of damages, the Appellate Court by

way of argument states obiter dictum, that the judg-

ment would be a bar. The question as to whether or

not the judgment was a bar iva3 not involved in the

action, and there is no decision on that point. Further-

more, it does not appear that the claim for damages

was withdrawn from consideration. We do not under-

stand how this case can be considered as deciding a

question not involved, except argumentatively in the

decision. If the learned Court were wrong in assum-

ing that the judgment might be a bar on the question

of damages, nevertheless, the decision would stand, al-

though we might concede that the argument of the

Court in rei)ly to appellant's argument was not sound.

Freeman on Judgments, l-tth ed.. Sec. 272, p.

492.

The qualification made by the last two words of the

quotation from the above writer as they appear in

counsel's brief, (p. 18), is exceedingly important. We
contend that the question of damages was "withdrawn"

as positively as a withdrawal could be made. No iiile

as to the method of withdrawing a claim for damages

has been pointed out in any of the cases. The record

before this Court shows that in addition to the express

withdrawal above spoken of, not a word of evidence was

introduced by either party on the question of damages,

and in an ejectment suit, we strenuously contend, dam-

ages are not necessarily involved.
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Thompson v. McKay et al., 41 Cal. 221;

Lamb v. Walilemnaier, 144 Cal. 91, 95:

In the former case it appears that the plaintiff

*' put in evidence in support of his title to both par-

" eels, and the plaintiff recovered one parcel only,

" the plaintiff is estopped from again litigating the title

" to the parcel he failed to recover". Obviously the

emphasis is put on the fact, that the plaintiff "put in

evidence". We have no quarrel with this case.

In the latter case, the general principle as set forth

in the Code of Civil Procedure of the State of Cali-

fornia, is enunciated—Section 1908 (Sub, 2)—and there

is no discussion of the facts sufficient to show whether

or not the case is in point upon the particular question

under review here.

Johnson v. Murphy, 17 Tex. 216:

It appears that in this case, the "record of the

" former suit shows the mortgage was put in litiga-

" tion in that suit, and does not show that the suit

" for that object had been discontinued; and prima

" facie it was adjudicated on the merits". (Italics

ours.) We are glad this case has been cited, because

the distinction for which we are contending is well

brought out in the citation in counsel's brief.

Shaw et al. v. Barnhart, 58 Ind. 183:

How is this case an authority when the Court

definitely states that the point is not decided f The

thought of the Court may be valuable as the opinion of

a man learned in the law, but the case has no weight

as an authority except on the points actually decided.
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Cromwell v. County of Sac. 94 U. S. 351:

We agree with the doctrine of this case. ^Yhat is

" admissible matter "? AYe have shown that under the

pleadings in the ejectment case at bar, the claim for

damages prior to the date of the filing of the answer

was not "admissible matter", as being outside the

issue, because no ouster was pleaded, and no ouster

could have been shown prior to the date of the filing

of the answer, when plaintiff's title was denied. Hence,

evidence of damages prior to the date of the ouster,

would not have been "admissible matter" under the

doctrine of the above case.

Bissel V. Spring V. Tp. 124 U. S. 225, 331;

Gorden v. Ware Nat. Bank, 132 Fed. 444

(C. C. A.)

:

Both of these cases state the general doctrine which

cannot be questioned. No case has, however, been

cited where estoppel has been extended to include an

incidental question which might have been adjudicated,

but was not in fact, adjudicated, because withdrawn

by the Court.

If the act of the Court in withdrawing the question

of damages from the jury in the ejectment action, was

error, the defendant in that case, should have com-

plained of the error by appeal in that case. Since no

such appeal was made, we must assume that the lower

Court in the ejectment suit ruled correctly in nith-

drauing the question of damages from the jury. If

the procedure followed in allowing the withdrawal,

were wrong, that also was error in that case. But we
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are compelled now to assume, since the judgment in

the ejectment suit stands as final, that the method or

procedure followed by the Court was correct, and

it is absurd to argue that the question of damages was

not in fact, ivithdraivn from the jury. The express

withdrawal was proved, and the record shows the

withdrawal.

Counsel's Attack upon the Right of Plaintiff in the Ejectment Suit

to Waive the Damages or Withdraw that Question from the

Consideration of the Jury, is a Collateral Attack upon the

Judgment in the Ejectment Suit.

The question is—Was the claim for damages in fact,

waived or withdrawn f It is too late now, to inquire

as to how it was done—too late to criticize procedure

—

too late to say that plaintiff should have "amended his

complaint by omitting a demand for damages". Con-

cede that it could have been properly done, and the

Court must assume in support of the judgment, that

it was properly done. The question of fact is as to

whether the claim for damages was abandoned by

plaintiff, and withdrawn by the Court from the jury.

The question of law is, as to whether such abandon-

ment or withdrawal can be made, so that the judgment

will not be res adjudicata on that point.

Counsel controverts the question of fact involved,

by attemiJting to show that the withdrawal was not

made, because it was not done in the proper manner.

The fact of withdrawal is, as clear as a record can

make it. Counsel made the withdrawal, and the Court
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permitted it. The decision of the Court peraiitting

counsel to withdraw the claim for damages, cannot be

reviewed in this case. To argue that the withdrawal

was not properly made, is to make a collateral attack

upon the judgment in ejectment, and the rulings of

the lower Court in that case.

Counsel argues the question of law involved by

seeking to show that the use of the word "waived"

has placed appellee in a position of technical disad-

vantage. If the point to be decided rests in definition,

we would cite Abbott's Law Dictionarj^, where "waive"

is defined.

"In modern law, to abandon, relinquish, or sur-

render a claim, privilege or right."

If appellee abandoned, relinquished and surrendered

his claim for damages in the ejectment suit before

trial, and the Court ruled that he could so do, then

obviously, the claim was "withdrawn before or dur-

ing the trial", as defined in the following citation.

Freeman on Judgments, 4th Ed., p. 496:

"From the decisions cited in this section, the

conclusion is irresistible that a judgment or de-

cree is conclusive upon all causes of actions and
all matters of defense presented by the plead-

ing and not ivitUdrairu before or during the

trial." (Italics ours.)

Counsel cited the above author under this head of

his argmnent, but not this particular section.
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Crebbins v. Bryce, 24 Tex. Civil Appeal Re-

port, 532 (Decided Dec. 22nd, 1900)

:

We quote the opinion in full as we contend that the

case is very closely in point.

Hunter, Associate Justice.—"This suit is to

recover damages on an injunction bond, which
was executed in another suit in the District Court
of Tarrant County, the injunction on final hear-

ing having been dissolved. In the District Court
case, Bryce sued out an injunction against Creb-

bins, restraining him from closing up some streets

at Arlington Heights, and gave the bond pro-

vided by statute. Crebbins filed an answer to the

merits of the case and prayed for dissolution, and
also recovered for damages for rents and other

items named. On the trial of that cause, the attor-

ney for Crebbins read his general denial and
answered to the merits, but did not read or sub-

mit his plea in reconvention to the court or jury,

offered no evidence on it, no charge was asked or

given on it, the jury's verdict did not refer to it,

nor did the judgment and decree of the court.

"In the case at bar Crebbins' claim is the same
as was pleaded in the District Court. The de-

fendant Bryce pleaded, among other defenses,

that of res adjudicata, and the court tried the

case without a jury and rendered judgment against

Crebbins, tliat he take nothing by his suit and
that he pay all costs. This action of the court

is com.plained of, and the judgment is asked to be

reversed on a statement of facts.

"We are of opinion that the court erred in

rendering judgment against Crebbins. There was
evidence tending to sustain his claims for dam-
ages in part at least, and the plea of res adjudicata

was not sustained by the evidence. The evidence

was uncontradicted that the claim as pleaded in

reconvention in the District Court was not

adjudicated, but was in legal effect abandoned on
the trial of that cause.
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"The judgment herein is therefore reversed,

and the cause remanded for a new trial." (Italics

ours.)

n.

THE COURT ALLOWED APPELLANT FOR THE REASON-

ABLE COSTS OF EXTRACTING THE GOLD, IN SO FAR
AS THE ITEMS OF COST WERE PROPERLY PLEADED

AND PROVED.

The situation presented by the record so far as the

question of allowing appellant the reasonable cost of

extraction of the gold is as follows: AjDpellee sued

appellant for an accoiinting as cotenant, alleging title

and an agreement which was broken. Appellant

answered denying title, admitting the taking out of

thirty thousand (30,000) dollars, and alleging that

only five thousand (5,000) dollars of the thirty thou-

sand (30,000) dollars was profit.

We have searched the record in vain to find any

allegation excepting the one above, that appellant had

been to any cost whatever in taking out the gold. If

appellant is now relying upon this allegation as a suf-

ficient allegation of the reasonable cost of taking out

the gold, then we answer, that an allegation of this

character as a pleading, may be totally ignored. We
affirm positively that nowhere has appellant properly

pleaded what were the expenses of taking out the

gold. The only allegation in the long amended answer

covering this point is as follows

:

''Answering paragraph 5 of said complaint, de-

fendant denies that the amount of gold and gold-
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dust taken from said mine as above set forth

by said defendant is largely, or at all, in excess

of the expenses of doing said mining, except in

the sum of about $5,000."

In nearly every objection made by appellee to the

introduction of evidence under this pleading, it was

pointed out that the proposed evidence was "not

within the issues of this case". The allegation is

merely the allegation of a conclusion, and only in-

ferentially are we led to believe that there was any

expense incurred. The pleader tells us as to what he

believes should be considered profit, but the expenses

themselves are not pleaded directly or indirectly.

This is an action in equity for an accounting. The

plaintiff demanded an accounting from defendant. De-

fendant refused to account and introduced practically

no evidence covering the period for which an account-

ing was demanded. There was no discovery in equity

—no account was pleaded. The Court allowed for the

only item that was properly proved. Appellant should

not now l)e heard to complain that he was not allowed

expenses which were not properly pleaded and upon

which no proper evidence was offered.

We submit that this objection is not merely a

technical one. The burden of showing what were the

reasonable expenses was upon appellant. He did not

assume the burden, either in his pleading or his proof.

We deny jiositively, that the harsh rule that appellee

should be entitled to his share of the gross outptit, as

suggested by counsel, was invoked by either the lower

Court or counsel. So far as the lower Court is con-
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cerned, the rule is stated in his own language as

follows

:

''AVe will adopt the rule that you are accountable

for the money value were the ground in place,

with the ore in place, less the reasonable expenses

of extracting the same." (Trans, p. 137.)

So far as counsel is concerned, he alleged specifically

in his complaint, that appellant should be allowed the

" reasonable amount for working and securing said

" gold and gold-dust" (Trans, p. 25),

We concede and have already argued, that a co-

tenant sued by another cotenant for an accounting,

has a right to off-set the reasonable expenditures made

in working and developing the mine, and in protecting

the common estate. McCord v. Oakland Q. M. Co.,

64 Cal. 134 (cited by appellant). But we submit that

these expenditures must be properly pleaded and

properly proved.

Coleman's Appeal, 62 P. A. St. 252-277;

Fulmer's Appeal, 128 P. A. St. 24.

We have no criticism to make upon these citations

in counsel's brief, and we do not doubt that they con-

tain good law. In fact, so far as the opinion of the

lower court is concerned, counsel seems to concede

that the proper rule was adopted by the Court, but

for some reason or other, not put into effect. The

reason for this lies in the fact, as we have pointed

out, that the expenditures were not properly pleaded

and no proper proof was submitted to the Court as

to the character of the expenditures.
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111 suimning up our position upon this branch of

the argument, and in order that there may be no

doubt as to our position, we wish to state as follows:

Appellant Can Show Expenditures Made in Taking Out the Gold

from the Grround, Provided, (a) That said Expenditures Were

Made During the Time for Which an Accounting is Demanded;

or, (b) If the Expenditures are Alleged to Have Been Made

Prior to the Period Covered by the Accounting, then Appellant

Must Show Either that said Expenditures Were for the Per-

manent Betterment of the Property, or Contributed Directly to

the Taking Out of the Gold.

Under proper pleadings and proof, we have no doubt

of the above proposition, but under the pleadings and

proof, as they exist in the record, we submit that the

appellant has been allowed for every expenditure for

which an allowance is proper under the circumstances

of the case, as set forth by the record.

" In a suit for an accounting, the burden is on the

defendant to show credits in his favor." 54

Mich. 184.

Purdy v. Eutter, 3 W. Va. 262

:

"The answer does not aver that the defendant

will claim the benefit of any other credits than

those stated in the bill. It is not clear that these

items are not already included in the credits

admitted by the complainant in his bill, but if

they are not the defendant is not entitled to avail

himself of them and have them allowed under the

pleadings in the case, as no credits are claimed

in the answer other than those admitted in the

bill."
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III.

A TENANT IN COMMON CAN BRING A SUIT IN EQUITY

FOR AN ACCOUNTING AGAINST A CO-TENANT, WHERE

EITHER IT IS PROVED THAT THE CO-TENANT ACTU-

ALLY RECEIVED RENTS OR PROFITS FROM THIRD

PERSONS, OR WHERE SOME SPECIAL CONTRACT IS

PROVED TO EXIST BETWEEN THE CO TENANTS UNDER

WHICH THE CO-TENANTS AGREED NOT TO WORK THE

PROPERTY, WHICH AGREEMENT IS PROVED TO HAVE

BEEN BROKEN BY THE CO-TENANT IN POSSESSION.

We have already shown in our statement of facts,

that a very hnportant part of jDlaintiff's complaint was

omitted from consideration by counsel for appellant

in his brief. Paragraph 2 of plaintiff's amended com-

plaint sets forth specifically an agreement entered into

between plaintiff and defendant under the teiTQS of

which, it was agreed,

"That said claim would hardly pay to work

without water, and they then and there agreed

that said claim should be left unworked until

water should be brought in by some individual

or company. That during said time assessment

work should be done. That in no event should

any lay be let upon said claim or any part thereof.

"That after said date, as this plaintiff is in-

formed and believes, said defendant, in violation

of said agreement, let a lay upon the whole of

said claim to John Leonard and J. D. Reeves.

''That contrary to said agreement not to work

said claim, said defendant did, in the month of

May or the first of June of the year 1902, com-

mence to work, operate and mine said claim, and

ever since said date has continued to work, operate

and mine said claim, and is still so working, oper-

ating and mining said claim."
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It is obvious that appellee did uot proceed to trial

upon a complaint which did not state a cause of action

in equity for an accounting between cotenants. Appel-

lant proved in great detail at the trial, that he leased

the mine to Leonard and Reeves, under a lease from

which he received rental. It seems to us obvious, that

this would bring the case squarely within the rule, as

stated by counsel for appellant on pages 22 to .23 of

his brief, even without considering allegation two of

appellee's amended answer above cited.

Appellee however, has alleged a contract, out of

which special equities arise in his favor, as against

his cotenant. He has alleged the breach of the con-

tract on the part of his cotenant, and has demanded

an accounting of the gold taken from the mine by the

cotenant, who operated the mine after breaking his con-

tract with appellee.

We contend that appellee is entitled to an account-

ing either upon the theory that special equities have

arisen in his favor as against his cotenant by reason

of the breach of a contract, or by reason of the fact

that the action of the cotenant in working the ground

and leasing the property amounted to an "actual

ouster," as that term is defined by the decisions.

The allegation of the fact showing the action of the

cotenant in leasing the ground contraiy to the agree-

ment, is tantamount to a direct allegation of ouster,

as one of the elements forming tlie basis for the action

in equity for accounting.

Syllabus: "The tenn 'actual ouster' means, not

a physical eviction, but a possession, attendant
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with such circumstances as to evince a claim of

exclusive right and title and a denial of the right

of the other tenant to participate in the profits.

An 'actual ouster' and consequent adverse posses-

sion may be inferred from sole possession and

exclusive reception and enjoyment of the rents

and profits by one tenant."

Bums V. Byrne, 45 Iowa, 285.

Syllabus: "An appropriation by a cotenant of

all the rents and profits under a claim of exclu-

sive right will constitute an ouster."

Owen V. Morton, 24 Cal. 373.

Syllabus: "If a tenant in common enters into

the actual and exclusive possession of lands, takes

the rents and profits, and makes valuable improve-

ments, denying the title of his cotenant, it will be

presumed an adverse possession to and ouster of

them."

10 Mass. 464; 27 Mass. 161.

Had appellee's complaint in the court below, failed

to contain the allegations set forth in page 23 of the

transcript, we have not the slightest doubt but that

the learned counsel for appellant would have de-

murred to the amended complaint in the Court below.

The case was tried upon the theory that the complaint

stated a cause of action for an accounting in equity.

For the first time in counsel's brief, are we advised

that we did not state a cause of action in the Court

below. The Court found, as we have already shown,

that all the allegations of plaintiff's complaint are

time. No objection or exception to that finding, so far

as it effects the allegations, contained in i)aragraph

two of the amended complaint, have ever been made.
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AVe cannot understand tlierefore, why counsel is now

arguing that appellee did not make out a proper case

in the Court below for an accounting in equity. If

the point raised, is well taken, then the amended com-

plaint of appellee does not state a cause of action, and

we submit that when attention is directed to para-

graph two of the amended complaint, the case of

appellee is brought squarely within the doctrine set

forth in counsel's brief on pages 22 and 23.

IV.

NO ERRORS PREJUDICIAL TO APPELLANT WERE COM-

MITTED BY THE COURT IN RULING UPON THE ADMIS-

SIBILITY OF THE EVIDENCE.

We shall confine our attention under this head, in

replying to the brief of counsel for appellant, to the

particular assignments of error discussed by counsel,

upon the theory that only those assignments of error

and exceptions are now relied upon, which are argued

in said brief. We shall assume that the other assign-

ments and exceptions have been waived.

Assignments of Error Nos. 12, 13, 14, 15, 16; Specifications of

Error from 2 to 7 Inclusive.

The particular point upon which counsel seems to

rely is, as to the refusal of the court to allow Charles

J. Johnson, to testify that "the terms of the lease

" executed between Leonard and Reeves and the de-

" fendant William Dettering, were fair and reason-
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*' able, iu accordance with the customs of the country

'* at that time for claims of that character, including

" the payment of the sum of two thousand (2,000)

" dollars".

We submit that this testimony was properly ex-

cluded. The question before the Court was, as to

what would be the reasonable cost of taking out the

gold, and it was entirely immaterial as to what par-

ticular contracts or leases the cotenant had made.

Any interrogatory as to the reasonableness of the

particular Leonard and Reeves lease would simply

bring from the witness his opinion not as to the

reasonable expense of taking the gold from the

ground, but rather his opinion as to the reasonable-

ness of the bargain made by the tenant. The whole

attempt of appellant was to show, that his bargain

made with his lessee was a reasonable one. The wit-

ness, Charles J. Johnson was called presumably as an

expert, and the only question which could have been

put to him would be one directed to his opinion based

upon his knowledge and information as such an ex-

pert. As an expert, he might have testified (and the

Court would undoubtedly have permitted it) as to

what was the reasonable amount for a person to pay

in that country to get his gold out of the mine. No

such question was asked him, and we submit that

the reasonableness of the terms of a lease, to which

appellee was not a party, was not a question which

the witness, Johnson, could under the rules of evi-

dence, answer. Furthermore, the lease itself was not

pleaded, nor has appellant pleaded that the terms
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of the lease were a reasonable measure of the expense

of extracting gold.

A similar objection could be urged to all the other

offers of testimony covered by the various assign-

ments of error above specified. Appellant tried his

case upon the theory that he must defend the Leonard

and Reeves lease, as being reasonable in its terms.

The only question before the Court, was as to what

was the reasonable cost of extracting the gold, and

we submit that the testimony was not directed to this

question. If appellant has erred in this regard, we

see no reason why the judgment should be reversed,

because appellant did not see fit to introduce proper

testimony as to the reasonable expense of extracting

the gold.

2.

Assignments of Error 16 and 17; Specifications of Error 8 to 9.

Aj)pellant sought to prove that he had expended cer-

tain moneys in 1903, in getting the ground surveyed.

No offer was made as to what were the particular

items of expense, and we are not advised as to how

much was claimed. The particular objection was made

by the attorney for appellee in the Court below, that

the proposed testimony was not "within the issues of

this case." No attempt was made to amend the

answer, and no attempt was made to show that the

proposed surveying was necessary or for the good of

the mine.

In the case of McCord v. Oakland Q. M. Co. (cited

supra and also cited by appellant), there was a direct
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finding to the effect that the money bad been ex-

pended "in properly, economically and necessarily

" defending- at law tbe common title to said property,

" and in proper joayment for an outstanding title

" tbereto".

In addition to tbe objection tbat no expenditures

were pleaded, and no attempt made to sbow tbat any

expenditures were necessary, we make tbe furtber ob-

jection tbat tbe offer of testimony itself is insufficient,

because no offer was made to sbow tbat tbe expendi-

ture made for surveying was eitber proper, economical

or necessaiy, or for tbe good of tbe property. We
submit, tbat under tbe looseness of tbe pleadings at

least tbe offer sbould bave been complete.

Tbe same objection in part bolds as to assignment

of error No. 7. Tbe specific objection was made tbat

tbe testimony was "wbolly witbout tbe issues of tbe

pleadings lierein". We tbink tbat tbe reason for our

objection could not be illustrated better tban under tbis

bead. Appellant was not informed by tbe pleadings

as to tbe items of expenditures wbicli would be relied

upon by appellant. Had be been advised tbat tbe

appellant intended to sbow moneys expended in liti-

gation, appellee would bave been prepared to meet

tbis testimony at tbe trial by sbowing tbat tbe litiga-

tion was unnecessary', or tbat it bad been incurred

foolisbly by defendant, or tbat it did not in any way

benefit tbe property. On tbe otber band, for tbe first

time, appellee meets tbis offer at tbe trial, and makes

tbe objection tbat tbe proposed testimony is not witbin

tbe pleadings.
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Pleadings exist for the purpose of advising litigants

as to the evidence which they must be prepared to meet

at the trial, and we submit that this evidence could in

no way have been foreseen by an examination of the

amended answer. In fact, an examination of the

amended answer will show, that appellant intended

to make his defense along entirely other lines. It is

too late now, to urge as error the rejection of testi-

mony which appellant did not provide for when he

reduced his case to a pleading.

In conclusion upon this part of our brief, we desire

to call the Court's attention particularly to the fact,

that appellant took twenty-three assignments of error,

and four exceptions to the finding of fact, and con-

clusions of law. Under the assignments of error,

appellant urged alleged errors to the rulings of the

lower Court in rejecting proffered testimony. The

objections made covered the entire field of the case,

but appellant, although claiming that errors were com-

mitted by the lower Court in excluding a great mass

of testimony, has apparently abandoned all other

errors, except the particular ones which we have already

commented upon.

While we are willing that appellant shall rest his

appeal entirely upon the few errors now relied upon,

we wish to call the Court's attention to the fact, that

the offers of testimony included within the other

alleged errors, were properly rejected on two grounds:

First, the offers of testimony were not specific as to

the time when the expenses alleged were incurred, and
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second, as has already been argued, the testimony was

not within the issues of the case, as made by the

pleadings.

In conclusion, we urge that no errors have been shown

sufficiently prejudicial to aj^pellant to justify a reversal.

Appellant was called upon in equity to state his case.

He denied that appellee owned any interest in the ground;

he refused to set forth an account, showing the reason-

able expenses incurred in taking the money out of

the ground. Even when the objection to his testi-

mony was specifically made, he refused to amend his

answer, so as to set forth the items of the expense

claimed. Under this state of the pleadings, and in

view of the opportunity offered appellant to be reim-

bursed for his expenditures, which opportunity was

not accepted, we submit that it is too late now for

ajjpellant to complain that the Court below tried the

case too narrowly. Appellee was compelled to estab-

lish his title in face of an elaborate set of defenses,

all of which were abandoned by appellee at the trial.

We submit that he has established his title, and that

the amount of the judgment recovered, is fair and

equitable in view of all the facts and circumstances.

Respectfully submitted,

James E. Fenton,

Albekt H. Eluot,

0. d. cochban,

AtioDieys for Appellee.
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I.

In answering the point made by appellant that the

judgment in the ejectment suit is a bar to the prosecution

of this suit, counsel for appellee have raised the point

that it can not be a bar because not pleaded as such.

While recognizing the general rule stated by counsel

for appellee to be correct, there is a well defined modi-

fication of such rule to the effect that when a former

judgment which is a bar is properly in evidence, the

same effect must be given to it as if properly pleaded. In

the case at bar the former judgment was introduced by

the appellee himself. In such a case it was unnecessary

that it be pleaded. A case decided by the Circuit Court

of Appeals for the Seventh Circuit is directly in point.



David Bradley Manuf'g Co. vs. Eagle Manuf'g

Co., 58 Feb., 721.

While we recognize the rule that a fornier judgment

is not a bar upon a cause of action " withdrawn," we re-

spectfully submit that a " waiver " of a cause of action

is more than a mere withdrawal of it.

II.

Appellee's counsel, v/hile acknowledging the right of

appellant to credit for expenses, says that none were

pleaded. When the right of plaintifi to an account is

denied, as in this case, it was unnecessary for defendant

to set up the details of the account in the answer.

Pace vs. Bartles, 17 Atl., 636, and cases there

cited.

The reason of this rule is that a defendant should not

be required to account in advance of an adjudication

that plaintiff was entitled to an account. Although the

answer in this case denies that the amount of gold ex-

tracted by defendant over and above the necessary and

reasonable costs of extracting the same exceeded about

$5,000, the Court below granted plaintiff one-quarter

of the entire gross output, less twenty dollars. It is evi-

dent that the Court below proceeded upon the idea tha:

plaintiff was entitled to one-quarter of the gross amoun

At any rate the judgment is to that effect. Appellee

only claimed one-quarter of the net output in his com



plaint. His counsel admit that legally he is not entitled

to more. Yet it is claimed that a judgment for one

quarter of the gross amount should be sustained because

the items of expense are not stated in the answer. To

correct this error it is respectfully submitted that the

judgment should be reversed.

J. K. WOOD,
IRA D. ORTON,
Attorneys for Appellant.

CAMPBELL, METSON & CAMPBELL,
of Counsel.
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/// ihc Tnited States Circuit romi of Appeals for the NiutJi

Circuit.

ERIK O. LIXDBLOM,
Plaiutiff in Error,

vs.

SARAH K. ROOKS, \

Defendant in Error./

Stipulation and Order Extending Time to File Record.

It is hereby stipulated that an order may be made

in the above-entitled action enlarging" the time for

the plaintiff in error to file the transcript of the record

and docket the above-entitled cause in the above-en-

titled court until the first day of October, 1905.

Dated August 9th, 1905, at Nome, Alaska.

W. H. METSON and

IRA D. ORTON,

Attorneys for Plaintiff in Error.

A. J. BRUNER,

Attorney for Defendant in Error.

Order.

In accordance with the foregoing stipulation, it is

hereby ordered by the undersigned Judge, who signed

the citation on writ of error in the above-entitled action,

that the time for plaintiff in error to file a transcript

of the record and docket the above-entitled cause in

the United States Circuit Court of Appeals for the
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Ninth Circuit, be and the same is hereby enlarged to and

int-luding the first day of October, 1905.

Done at Nome. Alaska, this 0th day of August, 1905.

ALFRED S. :M001JE,

Judge of the Ignited States District Court, District of

Alaska, Second Division.

[Endorsed]: No. 1248. Ignited States Circuit Court

of Appeals, Nintli Circuit. Erik O. Lindbloui. IMaiutiff

in Error, vs. Sarah K. Itocks, Defendant in Error. Stip-

ulation and Order Extending Time to File Kecord.

Filed Sept. 5, 1905. F. D. Moucktou. Clerk.

In the United >^t(ite.s District Court for the District of Alas-

la, Second Division.

SARAH K. ROCKS,
Plaintiff,

vs.

E. O. LINDRLOOM and JOHN DOE,

Defendants

Complaint.

Plaintiff complains and alleges:

I.

That the plaintiff is the owner, has a legal estate in

and the present right to the possession of that certain

lot, piece or parcel of land situate, lying and being in

the town of Nome, Cape Nome Recording District, Dis-
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triet of Alaska, and more particularly described as

follows, to wit:

Commeucino- at a point on the northerly line of Stead-

man Avenue 40 feet in an easterly direction from the

northeast corner of Second avenue east and Steadman

Avenue, thence easterly along said Steadman Avenue

50 feet and 6 inches; thence at right angles in a north-

erly direction 140 feet; thence at right angles in a

westerly direction 50 feet and inches; thence at right

angles in a southerly direction 140 feet to the place of

beginning.
]

11.

That the nature of the plaintiff's estate in the said

premises is an estate in fee simple except for the para-

mount title of the United States, being a legal right

to the exclusive possession, use and enjoyment of said

premises and the whole thereof, together with the pre-

ferred right of pre-emption from the United States.

III.

That on or about the 12th day of August, 1899, while

the said laud was still a part of the vacant, unoccupied,

and unappropriated public lands of the United States,

and open for location and occupation, the plaintiff here,

a citizen of the United States over the age of 21 years,

quietly, peaceably and lawfully entered upon and lo-

cated and took possession of said land and premises

and occupied and resided upon the same and continued

in the occupation and possession of the same until on

or about the day of May, 1900.
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IV.

That a notice of location of said laud and ])roiiiises

hfcreinbefore described Avas filed bv plaintiff heroin in

the office of the recorder of the municipality of Nome

on the 20th day of September, 1900, and was duly

recorded in X'oluuie (> at pa_oe 100 of said records.

V.

That on or about the said day of May, 1000. the

ASiid defendants wrongfully and unlawfully entered

upon and took possession of the said land and prem-

ises hereinbefore described and ousted and ejected the

plaintiff therefrom, and wrongfully and unlawfully

withheld possession thereof and ever since said last-

named date, and now do so wrongfully and unlawfully

withhold possession of said premises from the plaintiff

to the plaintiff's damage in the sum of |5,000.00.

VI.

That the true name of the defendant, pJohn Doe, is

unknown to plaintiff, and tlie said name is fictitious,

and plaintiff asks that when the true name of said de-

fendant John Doe is ascertained, that the same be in-

serted in the complaint.

Wherefore plaintiff prays that plaintiff be adjudged

the owner of said lands and preniises and of the whole

thereof; that the plaintiff have restitution thereof to-

gether with 15,000.00 as damages for the wrongful with-

holding of the same and her costs herein.

A. J. BKUXEK and

ELWOOD BEUXEK,
Attorneys for Plaintiff.
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United States of America, >>

Us.
District of Alaska.

J

Sarah K. Rocks, being first duly sworn, deposes and

savs: That I am the plaintiff named in the foregoing-

complaint; that I have heard said complaint read, and

know the contents thereof, and that I believe the same

to be true.

SARAH K. ROCKS.

Subscribed and sworn to before me this 10th day of

August, 1904.

[Notarial Seal] J. F. HOBBES,

A Notary Public in and for the District of Alaska.

[Endorsed]: No. 1180. In the United States District

Court for the District of Alaska, Second Division.

Sarah K. Rocks, Plaintiff, vs. E. O. Lindbloom et al.,

Defts. Complaint. Filed in the Office of the Clerk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska. Aug. 10', 1904. Geo. V. Borchsenius,

Clerk. By Jno. II. Dunn, Deputy Clerk. A, J, Bruner,

Elwood Bruner, Attorneys for Plaintiff.
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In the United States District Court for the District of Alas-

ka, Second Division.

SARAH K. ROCKS,

Plaintiff,

vs.

E. O. LINDBLOOM and JOHN DOE,

Defendants.

Summons.

The President of the United States of America, to E.

O. Lindbloom and Jolin Doe (Whose True Name is

Unknown), Greeting:

You are hereby- summoned and required to appear

within 30 days after the date of the service of this sum-

mons upon you (exclusive of the day of service), and

answer the complaint of the plaintiff in the above-en-

titled action, or judgment for want thereof will be

taken against you.

And take notice that in case you fail to answer said

complaint the plaintiff will apply to the Court for the

relief demanded therein.

Witness the Honorable ALFRED S. :\IOORE, Judge

of the United States District Court, for the District of

Alaska, Second Division, and the seal of said court af-
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fixed at the City of Nome in said Division tlie lOtli day

of August, 1904.

[Seal of the Said Court]

GEO. Y. BOECHENIUS,

Clerk.

By Juo. H. Dunn,

Deputy Clerk.

United States of America,^

District of Alaska,

Second Division.

; ss.

I hereby certify that I received the annexed sum-

mons on the 10th day of August, 1901; and thereafter,

on the same date I served the same at Nome, Alaska,

upon the within-named defendant, E. O. Lindbloom,

by delivering to and leaving with him a copy thereof,

together Avith a certified copy of the complaint filed

therein.

Eeturned this 12th day of August, 1904.

FRANK H. RICHARDS,

United States Marshal.

By Geo. Comerford,

Deputy.

Marshal's costs: 1 service, fCOO.

[Endorsed] : No. 1180. In the United States District

Court for the District of Alaska, Second Division.

Sarah K. Rocks, Plff. vs. E. O. Lindbloom et al., Defts.
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Summons. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska.

Aug. 13, 1904. Geo. Y. Borchsenius, Clerk. By G. J.

L., Deputy Clerk. A. J. Bruner, Elwood Bruner, At-

torneys for Plaintiff (1049), Au". 10.

In (he United States District Court for the District of A/o.s-

Art, Second Division.

SARAH K. ROCKS,
^

Plaintiff,

vs.

E. O. LINDRLOOM and JOHN DOE,

Defendants.
^

Answer.

Comes now E. O. Lindbloom, one of the defendants

in the above-entitled action and for answer to plain-

tiff's complaint, alleges and denies as follows:

I.

Denies each and every allegation contained in para-

graphs one, two, three, four and five of plaintiff's com-

plaint.

For a further and separate answer to plaintiff's com-

plaint, defendant alleges:

That heretofore, to wit, on the 22d day of November,

1899, the lot of land described in plaintiff's complaint

was vacant and unoccupied land belonging to the Gov-
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eminent of the United States, and on said date one

Fred Tronsen entered thereon and h^cated the same

as a town h)t in accordance with the laws of the United

States and the customs of the mnnicipality of Nome.

That said Fred Tronsen on said day posted thereon a

notice of location and marked the corners of said lot,

and thereafter bnilt a house on and improved the same.

Said notice of location of said Fred Tronsen was duly

recorded in volume 2, page 38 of the Eecords of the

Recorder's office, in the town or municipalty of Nome,

That thereafter the said Fred Tronsen entered into the

peaceable possession of the said lot of land, and after-

ward on the 2d day of May, 1900, together with J, A.

Westby, who acquired an interest therein, conveyed the

same to one J, H. Lanipe, the said J. H. Lampe, there-

after entered into the peaceable and quiet possession

of the same, and afterward on the 14th day of May,

1900, by a deed of conveyance duly executed and deliv-

ered, sold and conveyed the same to this defendant.

That this defendant paid the said J. H. Lanipe a valu-

able consideration, to wit, the sum of $1,500.00 for said

lot of land, and immediately thereafter went into the

quiet, peaceable, and exclusive possession of the same,

and thereafter during the months of July and August,

1900, built and constructed thereon a dwelling-house

at an expense of more than oue thousand dollars. That

this defendant has, and he and his grantors have been,

ever since the 22d day of November, 1899, the owners

of the lot of land described in plaintiff's complaint,

and the whole thereof, by virtue of locaton, occupation,
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possession and iiuproTement of the same as a town lot

and for residence purposes.

Defendant further alleges that said lot of land is

and was at all times since the commencement of this

action, and long prior thereto, of the value of upwards

of five hiindicd doUais, and the improvements thereon

are and were, at all times since the commencement of

tliis action, and prior thereto of the value of one thou-

sand dollars. '

For a second furtiier and separate answer to plain-

tiff's complaint, defendant alleges:

That on or about the 14th day of May, 1900, this de-

fendant found one J. IT. Lampe in the quiet, peaceable

and exclusive possession of the lot of land in the com-

plaint described claiming to hold, own and possess the

same as a town lot, located on public lands of the United

States, and the said J. H. Lampe had constructed

on said lot a dwelling-house and he and his grantors and

predecessors in interest had held, possessed, occupied

and used the said lot and the whole thereof ever since

the same was vacant and unoccupied public lands of the

United States. That finding the said Lampe in the

quiet, peaceable and exclusive possession of said lot of

land as hereinbefore alleged, and finding the said J. II

Lampe so occupying and claiming to own the same, this

defendant in good faith desiring to purchase the said lot

of land, did on the said 14th day of May, 1!)00, pay to the

said J. H. Lampe the sum of fifteen hundred dollars for

said lot and the improvements thereon. That said

I^ampe did thereupon make, execute and deliver to this

defendant a deed in writing of said premises, and did
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then and there deliver to defendant the quiet, peaceable

and oxc'hisive possession of said lot of land and the

whole thereof and the improvements thereon. And this

defendant was, at the time of said purchase entirely ig-

norant of any claim to said lot by the plaintiff, and did

cause, due and diligent inquiry to be made to ascertain

if any person other than the said Lampe had or made

any claim to said premises or any part thereof. That

after purchasing said property from said Lampe this

defendant continued at all times thereafter to be,

and he still is in the quiet and exclusive possession

thereof. That after so purchasing said property

from said Lampe this defendant did, in the months

of July and August, 1900, in good faith, at an ex-

pense of upwards of one thousand dollars, build and

construct on said lot a dwelling-house and defendant so

constmcted and built on said lot the said dwelling-house

without any knowledge of any claim made to said lot by

the plaintiff, and this defendant further alleges that the

plaintiff never did at any time until long subsequent to

the building and completion of said dwelling-house

notify the defendant of her said claim to said property,

or make any claim to said property, but on the contrary

stood by silently and allowed this defendant without no-

tice, to in good faith build upon and improve said lot and

expended in so doing in excess of the sum of one thou-

sand dollars.

And this defendant further alleges that by reason of

the facts hereinbefore alleged, the said plaintiff is es-

topped and ought not now, in equity and good con-
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science, be allowed to assert or claim any title to the

lands and premises described in plaintiff's complaint, or

any part thereof.

And for a third further and separate defense to plain-

tiff's complaint, this defendant alleges:

That on or abont the day of May, 1900, this de-

fendant found one J. H. Lampe in the quiet, peaceable

and exclusive possession of the lot of land described in

plaintift"s complaint. That said Lampe had built on

said lot a dwelling-house, and had possession of and was

holding, using and occupying the same, and the whole

thereof, as a town lot. And thereupon tliis defendant

desiring to purchase the same, did pay the said J. H.

Lampe therefor the sum of fifteen hundred dollars and

the said J. H. Lampe did thereupon make, execute and

deliver to this defendant a deed to said premises, and

this defendant thereupon took possession of the same,

and has ever since held possession thereof and has im-

proved the same and the dwelling-houses thereon at a

cost of upwards of one thousand dollars. That prior to

the time when this defendant so purchased the said lot

from the said Lampe the plaintiff has long since aban-

doned any claim she theretofore had or made to said

lot, or any part thereof.

Wherefore, having fully answered this defendant

prays to go hence dismissed with judgment for his costs.

IRA D. ORTON,

Attorney for Defendant Lindbloom.
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United States of America,"^

District of Alaska. J

Ira D. Orton, being first duly sworn deposes and says:

that lie is the attorney for E. O. Lindbloom in the above-

entitled action; that he has read the above and forego-

ing- answer and knows the contents thereof and believes

the same to be true. That the reason why this verifica-

tion is made by affiant and not by said E. O. Lindbloom

is because the said E. O. Lindbloom is absent from the

District of Alaska, and for that reason is unable to make

this verification.

IKA D. ORTON,

Subscribed and sworn to before me this 30th day of

September, 1904.

[Notarial Seal] L. F. THOMAS,
Notary Public in and for the District of Alaska, Resid-

ing at Nome.

Service of within answer is hereby admitted this 30th

day of September, 1904.

A. J. BRUNER,
Attorney for Plaintiff.

[Endorsed] : 1180. Original. In the United States

District Court for the District of Alaska, Second Divi-

sion. Sarah K. Rocks, Plaintiff vs. E. O. Lindbloom, et

al., Defendant. Answer. Filed in the Office of the

Clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. Sep. 30, 1904. Geo. Y.

Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Ira D. Orton, Attorney for Defendant.
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111 ilic ( ii'iIk] SInhs District Court, in tnir] for tJic District of

. 1 laska , Sccon cl D i r is ion

.

SARAU K. KOCKS,

Plaintiff,

vs.

E. O. LIXDBl.OOM aiKl JOHX DOE,

Defendants.

Reply.

Comes now the above-named plaintiff, and replying

to the answer of the defendant, E. O. Lindbloom, admits,

d'.'uies and alleges as follows:

1.

Iveplying to the first further and separate answer to

plaintiff's complaint, plaintiff denies each and every al-

legation, matter and thing therein contained, save and

except the allegation that the defendant constructed a

house thereon at an expense of more than §!l,000, and

that said lot of laii<l was at all times since the com-

mencement of this action and long prior thereto of the

value of upwards of foOO, and the improvements thereon

of the value of |1,000.

2.

Plaintiff replying to the second, further and separate

answer to plaintiff's complaint, denies each and every

allegation, matter and thing therein contained save and

except the allegation that the defendant E. O. Lind-
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bloom constructed a dwelling-house on said lot of the

value of upwards of .fl,000.

3.

Plaintiff replying to the third, further and separate

answer of the defendant, E. O. Lindblooin, denies each

and every allegation, matter and thing therein con-

tained, save and except the allegation that the defend-

ant has erected a dwelling-house on said lot, at a cost

of upwards of |l,0O0.

Wherefore, plaintiff having replied to the answer of

the defendant, E. O. Lindbloom, prays judgment as set

forth in her original complaint herein filed.

A. J. BRUNER,

Attorney for Plaintiff.

United States of America, ^

r'ss.

District of Alaska. J

Sarah K. Rocks, being first duly sworn, deposes and

says: I am the plaintiff in the above-entitled action; I

have heard read the within and foregoing reply, know

the contents thereof, and that the same are true as I

verily believe.

SARAH K. ROOKS.

Subscribed and sworn to before me this 10th day of

January, 1905.

[Notarial Seal] J. F. HOBBES,

Notary Public in and for the District of Alaska.

I, A. J. Bruner, hereby certify that I am the plaintiff's

attorney in the above-entitled case; that I prepared the
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original reph- iu case and that tlie above and foregoing

is a full, true and corect copy of the original.

Dated at Nome, Alaska, Jan. 10, 1905.

A. J. BRUNEK,

Attorney for Plaintiff.

fc>ervico of tlie within acknowledged this 10th day of

January, A. D. 1905,

IRA D. ORTON,

Attorney for Defendant Lindbloom.

[Endorsed]: No. 1180. In the United States District

Court, District of Alaska, 2d Division. Sarah K. Roeks,

I*lainti{f vs. E. O. Lindbldom, et al., defendants. Reply.

Fih'd in tlie Office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

Jan. 11, 1905. Geo. V. Borchsenius, Clerk. By Angus

McBride, Deputy Clerk. A. J. Bruner, Attorney for

Plaintiff. McB.

Ill the District Court of the United States, in and fur the

District of Alaska, Srco)id Division.

SARAH K. ROOKS,

vs.

E. O. LINDBLOM,

Plaintiff,

Defendant, /

Verdict.

We the jury in the above-entitled action, find for the

plaintiff, and find that the plaintiff is entitled to the

possession of the property described in the comi)laint
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and is the owner in fee tliereof subject to the paramount

title of the United States, and find tliat she is entitled

to daniag'es in the sum of f 1,250, for the wrongful

withholding thereof by defendant.

Dated January 24th, 1905.

L. L. SAWYER,
Foreman.

[Endorsed]: No. 1180. Sarah K. Rocks Plff. vs. E.

(). IJudbloom, Defendant. A'erdict. Filed in the Office

of the Clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska, Jan. 21, 1905. Geo.

y. Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. McB.

In the United States District Court, in and for the District of

Alaska, Second Division.

SARAH K. ROCKS,

vs.

E. O. LINDBLOM,

Plaintiff,

Defendant*

Judgment.

This action came on regularh^ for trial on the 23d day

of January, A. D. 1905. The said parties appeared by

their attorneys. A jury of twelve persons were regu-

larly impaneled and sworn to try said action. Wit-

nesses and documentary evidence on part of plaintiff

and defendant were introduced, sw^orn and examined.

After hearing the evidence, the argument of counsel and
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instructious of the Court, the jury retired to consider

of tlieir verdict, and subsequently returned into court,

and being- called, answered to their names, and say they

find a verdict for the plaintiff, as follows:

[Title of Court and Cause.]

"We, tlie jury in tlie above-entitled action, find for the

l)laintii1', and find that the plaintiff is entitled to the

possession of the property described in the complaint,

and is the owner in fee thereof, subject to the paramount

title of the United States, and find tliat she is entitled

to damages in the sum of |1,250, for tlie wrongful witli-

holding thereof by defendant.

Dated January 24th, lOOo.

L. L. SAWYE K,

Foreman."

Wherefore by reason of the law in the premises, it is

now hereby ordered, adjudged and decreed, that the

plaintiff is the owner of the lands and premises des-

cribed in plaintiff's complaint, and the whole thereof;

subject to the paramount title of the United States, to

wit, that certain lot, piece or parcel of land, situate, ly-

ing or being in the town of Nome, Cape Nome Record-

ing District of Alaska, and more particularly described

as follows, to wit:

Commencing at a point on the Northerly line of Stead-

man Avenue, 40 feet in an easterly direction fr<un the

northeast corner of Second Avenue East, and Stead man

Avenue; thence easterly along said Steadman Avenue 50

feet and 6 inches; thence at right angles in a northerly

direction 140 feet; thence at right angeles in a westerly
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direction 50 feet, and 6 inches; thence at right angles in

a southerly direction 140 feet, to the place of beginning.

And the right to the possession thereof against the de-

fendant, and against all persons claiming from, through

or under said defendant, after the commencement of

this action; and that the said plaintiff have, and recover

of, and from said defendant, the sum of twelve hundred

and fifty (.fl250) dollars as damages for the wrongful

withholding of the property by defendant.

And it is further ordered and adjudged that the plain-

tiff do have and recover her costs, hereby taxed at |—

—

against the said defendant.

Done at Nome this 22d day of May, A. D. 1905.

ALFRED S. MOORE,

District Judge.

[Endorsed] : No. 1180. United States Dis. Court, Dis-

trict of Alaska, Second Division. Sarah K. Rocks,

Plaintiff, vs. E. O. Lindbloom, Defendant. Judgment.

Filed in the Office of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska. May 22,

1905. Geo. V. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk. Vol. 3, Orders and Judgments, page 263

C. A. J. Bruner, Attorney for Plaintiff. J. D. 1,

page 226.
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In the United Stdte-s Distriet Court for the Disiriet of Alaska,

Second Division.

SARAH K. ROOKS,

Plaintiff,

vs.

No. 1180.

ERICK O. LINDBLOOM and JOHNi
DOE,

Defendants.'
i

Bill of Exceptions.

Tlie above-entitled action came on rej2,ularly for trial

in the above-entitled court, on the 23d day of January,

1905, A. J. Bruner, Esq., appearing for the plaintiff, and

Ira D. Orton, Esq., appearing for the defendant, E. O.

Lindbloom.

Whereupon a jury was impaneled and the following

proceedings were had:

SARAH K. ROOKS, the plaintiff called on her own

behalf, having been duly sworn, testified as follows:

''In 1899 my name was Sarah K. Olson; I first came

to Alaska about the 14th of June—July, 1899. I came

to Dawson. I came to Nome in 1899, the 14th of July.

I came from Dawson here; I arrived in Nome on tlie

14th day of July, 1899. I went to sewing for Mrs.

Porter; she kept a dressmaking and millinery store; I

looked for a lot on the 12th of August, 1899; that h)t is

situated 40 feet from the southwest corner of Steadman
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Aveiiuo and Soooiid Street in an easterly direction, I

mean; be<;inuin<> 40 feet east, of the soutliwest corner of

8(M()nd Avemie—Steadman Avenne and Second Street;

Tliat is the corner where the hospital now is; the lot is

on the north side of Second Street; T ran 140 feet

northerly and 50 feet westerly and 140 feet southerly

and 50 feet easterly to the place of beginning. That is

the way we located it. I began at this point 40 feet

east of the southwest corner of the hospital building;

the lot is located on the north side of Second Street, and..

then I put the location notice at the southeasterly cor-

ner; that would be 50 feet from the hospital. That

would be 50 feet from my location. The southwest cor-

ner is the corner where the hospital is. I began for my

lot, I put the location notice at the southeasterly corner

and then running northerly 140 feet—the right hand side

is east. I placed my notice 50 feet from the hospital

lot. I placed it 50 feet from the southeast corner of

the hospital lot; I ran then 140 feet northerly; then 50

feet westerly and 140 feet southerly and then 50 feet

easterly- to the place where I began. The southwest

corner of my lot is 40 feet from the corner of Stead-

man Avenue and Second Street. I located the lot the

12th day of August, 1809. I was sewing for Mrs. Porter

at that time; I measured the lot and put in stakes at

that time. I put up 2x4 stakes, about 4| feet long

—

kind of lumber—lumber stakes; I put those stakes in

the corners, each corner of the lot. I put up a notice
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on tlie southeast corner; it says that T, the nndersigned,

has staked the lot on the 12th day of Angnst, 1S99, and

rnns 140 feet northerly and 50 feet westerly and 140

feet southerly and 50 feet easterly to tlie place of be-

ginning, for building purposes and then I signed my
name, I made a ditch around my location and then

put the fence around. The fence was of ceiling lumber,

two rows and then stakes first. Those fence posts were

about ten feet apart. I got the lumber in the A. C. Com-

pany's yard, from the A. C. Company. I then hauled

the logs; there were about 8 logs put up there, perhaps

10 to 15 inches through. I put in the floor of ceiling

lumber. I can't say whether it was tongued and grooyed

lumber or not. It is what they call ceiling or perhaps

flooring—after putting the floor down I made a frame,

two rough boards around the tent, and then put the

tent oyer. The frame and posts held up the tent; the

size of my tent was 10x12 feet. After putting it up I

put my furniture in and my things, and went to liye in

it. I put a bed and spring and the mattresses and

blanket; the bed was made out of lumber, ceiling lum-

ber, but I had a spring on it, a spring mattress. I had

two pair of blankets on top of the spring; they were

heayy woolen blankets; I think they weighed about 14

pounds; I bought them at the woolen-mill. I had a robe

on top of the blankets; it was a mink-skin robe; I bought

that in Dawson and I paid fl50 for it, I used it one

winter. I brought it from Dawson with me. T also had

two pillows and a rubber blanket to coyer it oyer. I had
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a stove, cooking utensils, chairs and table in the house;

it was a large Yukon stove. The table was a common

table, about the size of this table here made out of lum-

ber. I occupied this place till I went out the first part

of November, 1899. I left Captain Tronsen and Mrs.

Kauma in charge. I didn't get the lumber to build the

house from the company so I concluded to go out."

At this point in the examination of the witness the

following question was asked the witness and she made

tlie following answer:

Q. When you found you could not get the lumber to

build the house, what did you then do?

A. Then, I looked for somebody to take care of my
things and keep the fence up and look out for my prop-

erty, and so a few days before I had a conversation with

Captain Tronsen, and I learned he was going to stay

here in Xome and was going to live near by in a cabin,

which belongs to Mr. Lilian and Nelson.

?.lr. ORTON.—I object to any arrangement she made

vnth Mr. Tronsen, as not binding upon Mr. Lindblom

and as incompetent, irrelevant and immaterial.

The COURT.—Objection overruled. Exception taken

by defendant.

Q. What else did you do, Mrs. Rocks?

A. I went to Captain Tronsen and I say I got to gO'

out. I can't get the lumber to build the house, and I

can't stay

—

Q. What did Captain Tronsen do?
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^fr. ORTON.—^Same objection, incompetent, irrele-

vant and immaterial and not bindinji; on Mr. Lindblom.

A. I don't understand the question—what did he say

do you mean?

(}. Yes, what did he say or do?

]Mr. ORTON.—Same objection, nor binding on Mr.

Lindblom.
'

The COURT.—Objection overruled. Exception taken

by defendant.

(The witness tlien continued testifying:)

"Then I told Captain Tronsen I would have to go out,

and I asked him if he w^nild look after my things; he

said, 'Yes, because I have nothing to do; I stay here

nearby in this cabin nearby and I have nothing to do

all winter, and I will do that for you.' So I said, 'Will

you go over to my tent and I will show you the things

I am going to leave and if you will take care of them for

mo. I want to hold this lot, because I believe it is valu-

able, and keep the fence around it'; and so the Captain

said he would—he would look after it; and then I was

going to ask Mrs. Rauma—he came over to my tent; he

came over a little while after, and I show my things,

my bedclothes and I show my robe—he came over to

the tent; he came into the tent. I showed him the

things I had, the bed and clothes and chairs and table

and stove and box of groceries there, and some things

beneath the bed and so much behind the bed, and I had

a can for the groceries and I had cooking utensils; they
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w( re not the very hest, but that is all I got^ so I said

^Vll these thino' I leave here to hold my lot.' I also

,>:.aw ]Mrs. Ivauma in regard to looking after tlie premises;

ishe was keeping the Montana Laundry at the time. I

also showed her the things. I left abont the 4th day of

November, 1890. Then I went on the outside and I in-

quired if I could get a ticket for the boat 'Elder' or

'Oregon'; they were going out from Portland, and they

had sold all the tickets—I returned in 1900, about lltli

of June, the first leave of the boats. I came on the

Nome City. The first thing I did when I got here I

took my little valise in my hand and went to my prem-

ises, went to my tent. I found Mrs. Dr. King there. I

knocked at the door and she opened the door for me and

she knows me in 1900', and she said, 'How do you do, Mrs.

Olson?' She didn't know I was married, of course^

—

I went out and got married—and I said 'Do you know

this is my property, my lot and my property?' and she

said, 'Lindblom has that and 1 watch this forLindblom;

you better go and see Lindblom'; and I saw my clothes,

bedclothes and things and box on the floor they were

there, and the chairs and stove and tent and put in the

wall; it was a tar-paper cabin outside, and I told Mrs.

King they were my things; she said, 'I know they were

yours, but I can't do a thing; you will have to go to

Lindblom;' and I went to Mrs. Rauma first and asked

her how my things were put that way and Mrs. King

was in possession of the property, and where Captain

Tronsen is, and of course Mrs. Rauma said that Captain
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Tronseii had sold the property and went away. I saw

Captain Tronsen a long time after, in the fall sometime;

perhaps it was October. On the day that I arrived be-

sides going np there and asking for my things I went

to yiv. IJndbldiu. 1 vreut to Mr. Lindblom and I liad an

introduction letter from my husband who was here in

1899—I was not married then; he experted mines for

Mr. Lindblom in Anvil; so my husband gave me an intro-

duction letter and he said to Lindblom; so I gave him

this letter and he said after reading it, 'I am very glad

he is well." I said my name used to be Mrs. Olson here

in 1899 and 'Do you claim my lot?' I say, 'Do you lay

claim to my lot?' and right away he said, 'On Second

Street?' he said; I said 'Yes,' and he said, '1 bought it,

but I will see what I can do with you; come another

time again, come perhaps to-morrow; I am busy now.'

So next day I Aveut. I was very anxious. Well, next

day I went again and he bring Mr. Lampe and he said,

'Xow, this is ^Ir. Lampe; he is the one to look to for

your lot; I sold it to him. I said. 'I told you it was mine,

and why did you sell it?' He said, 'There's the man;

you are looking for your lot.' I said to Mr. Lampe, 'How

do you possess it? Have you any claim on it?' He said',

'I bought it and paid .fl,500.' I said, 'Who did you

bought it from?' He said, 'Tronsen and Westby." I

said, 'I claim that lot and I am going on it.' He said,

'I have a watchman on it.' He said he sold it from

Lampe; that is the very words, 'There is Lampe; you are

looking for your lot.' He introduced me to Lampe and
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so I went to Lampe. And he said lie bought it from

Trousen and then—"'

After reress the witness continued testifvino- as fol-

lows:

''I talked with Mr. Lampe about this matter and he

said he bronght it from Ti'onsen. I had this eonversation

vritli 'Sir. Lindbloom abont the 14th day of Jnne when

I came in from the ontside; the yoyy day I came from the

(mtside, abont the 14th day of Jnne. The lot is situated

in Xome, in the District of Alaska. I am acquainted

with the rental yalue of property in that immediate

neighborhood. I made seyeral inquiries and they told

me. I made a great many inquiries quite many. I

made these inquiries from several business people, I

don't know their names, around the neighborhood, and I

ascertained from them the rental value of other prop-

erty and mine. I made these inquiries when I came

here, and then I made several after that, since that time.

I made inquiries in regard to the rental value of this

particular lot in 1900. I made several inquiries; I made

other inquiries from people in that neighborhood. I

made other inquiries from several people around the

neighborhood. They seemed to be business people; they

had big outfits—mining people. They claimed to know

the value of vacant lots in that neighborhood, the rental

value. I ascertained what other properties were rent-

ing for in the neighborhood, vacant lots; I inquired and

they say—I learned by inquiry what the rental value

of other lots in the neighborhood was. I have made a
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lot of iiKjiiiries. I liavo inquired tlie value of other prop-

erties. I am able to state now that I know, that I am
able to put a fair and reasonable valuation on that prop-

erty in 1900 from what I learned of the value of other

lots. I think I am. Nobody ever rented that property

for me, not mine, because it was located, but the next

lot—I learned wliat the next lot rented for. I learned

what another lot rented for in that neighborhood; they

were vacant lots, or nearly vacant lots; the same as the

vacant lots, mine had a fence around it. My lot had a

little tent on it. Other lots in the neighborhood had

tent when I made inquiries, but I don't know if they

were theirs or anj^body else's but I made inquiries and

they said they had to pay so much, or rented at so much

I asked the tenants what they were paying."

The COURT.—She ought not to give testimony on

rental value at all if she is going to give a mere guess;

she might not guess vdthin flOO of the right amount.

Or rather might not guess within $100. Well, I think

that she has qualified perhaps prima facie at least.

At this point in the examination of the witness the

following proceedings were had

:

Q. What in your opinion was the rental value of

that lot in 1900, the vacant lot with the tent on it?

Mr. ORTON.—We object as irrelevant, immaterial

and incompetent; for the reason that the witness has

not shown herself to be qualified, and second that it does

not appear but that the rental value varied from month



vs. F^arah K. Rorkfi. 29

(Testimony of S^carah K. Rocks.)

to nioiitli, wliicli of coiu'se we all know that it did

—

that vacant lots in the fall and winter would scarcely be

worth anything.

The OOURT.—Well, she is asked what it was in 1900,

and on cross-examination you can ask her. Objection

overruled.

(Exception taken by defendants.)

A. Fifty dollars a month.

(The witness then continued testifying): "I can't say

what the rental value of that lot was in the year 1901.

I don't know except in 1900, when I made the inquiries

in April, that they told me what they were paying. I

am speaking of 1900 now. I don't know anything about

the rental value of it in 1901, 1902, 1903 or 1904."

On cross-examination, the vritness testified as fol-

lows :

"I mean to say that this vacant lot was worth a

rental value of $50 a month from May 14th, 1900, until

and including all of that year, up to pjanuary- 1st, 1901.

I know of other vacant lots in that neighborhood being

rented during the fall and v>iiiter of 1000; I know when

I came out, the next lot, when 1 came o:it. It was the

fall of 1900. It was not yet winter time, it was the

fall; about October sometime. 3fr. Cooper occupied

that place; it joined this lot tovrard Third Street; it

had a large tent on it. That is his own tent and outfit;

what I learned; lie rented the lot, what I learned. It

vras a real large tent. He was a mining man and had
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a large outfit; his mine is in Oregon Oeek. I asked

him to take care of my h)t and he said lie would—'Your

lot is wortli -l^oO'—tliat was in October, 1900. I did

not go out that winter, outside in the fall of 1900. I

was unable to buy any lumber in the fall of 1899. Xo

Inniber in canij) at all. none wliatever. I went out the

lirst part of Xovember. I left on the 'Cleveland.' It

left about the 4th of November, 1899. There Avas no

lumber for sale in camp at that time. It was all taken,

I couldn't get it; he told me all was ordered for way

ahead. There was no recording in the fall of 1899, I

made inquiries and there was no recording for lots. I

did not record my notice of location anywhere then,

because there was no recording. Dr. Kittleson was not

recorder for lots at that time. He was recorder for

this mining district but nothing for lots. Mr. Penning-

t(m did not have a recording office here when I left in

1899. I am positive of that. At any rate, I filed no

notice of location with any recorder then, because there

was no recording of lots. I filed no notice whatever in

1899. I made no record whatever of my lot with any

person; I didn't record it because there was no record-

ing then. I stayed in Nome in the winter of 1900, and

the summer of 1901. I went outside in the fall of 1901."

At this point in the examination of the witness the

following proceedings were had:

Q. When did you come back here?

Mr. BRUNEK.—I object as immaterial and irrele-
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vaiit niid not ])ropfi- cross-exam iiiatioii. T liave uot

asked her aiiTtninp; aboni those years.

The COURT.—Objeetioii sustained. Exception taken

by the defendant.

(The witness then continued testifyini;): '*! had a can-

vas door on this tent and a frame around—wood. In

tlie fall of 1899 I left this little tent in chars;e of Captain

Tronsen and 3frs. IJauma. Tliey were not livino there.

I didn't leave anybody livino- there at all. I left this

valuable robe there. T'liere was no lock on the door

at all. I w^ent away and left this valuable robe, which

cost |150, in this little tent leavii!^' nobody living there.

I did not lock tlie tent np. Left this property which I

liave described there, and left no lock on the door and

there was nobody living in the tent. That was about

the 3d or 4th of November. I left Captain Tronsen to

look after my things; to look after the lot for me. He

lived in a little cabin near the Faulkner House, about

100 yards, 300 feet. I also left 31rs. Rauma in cliarge

of it; I told Captain Tronsen that 1 left Mrs. Ivauma

in charge of it; I told each one of them tliat I left the

other in charge of it. I left two people in charge in

case Mr. Tronsen having to go out of town; I told Mrs.

Rauma to see in case the other should go. I left Mrs.

Rauma in charge in case Captain Tronsen should go

away. It is not a fact that I told Captain Tronsen

that when I came back I was going to York. I did

not tell him so. I never said anvthin<>- of that kind
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to biu). It is a fact that after 1 t-aiiie back in the snm-

nier of IJIOO I was told that :Mr. \Vestby and Captain

Tronsen had sohl the lot for 81,500 and .*;500 of the

money was kept for uie. I was t<'ld that. I was also

told that the money was with the A. C. Co. I did not

go down to the A. C. Co. and try to get that money. I

neyer did; I did not go to the A. C. Co. at all. I never

did. There was no such street as wSteadman Ayenue

in 1S99. There was no such building as the hospital

building there now, not then. I did not find my lot

stake 40 feet east of Steadman Ayenue. I know the

house opposite, it was built and finished when I left

there by 'Sir. ^IcCordy, and then the ditch on my land,

the ditch was made all around that drained it, so I

knew my property, my location. Xow it is situated just

40 feet from the corner of Steadman Ayenue: I know

where my lot was then. I know where the lot was.

When I cauje back in the spring there were not yery

many buildings around there. There was only one tar-

paper cabin on my location and the next lots were va-

cant. Steadman Avenue was not there in 1899. I

measured my lot. I measured from Steadman Avenue

40 feet last summer. I am able to that 40 feet from the

corner just exactly 40 feet was the exact place where

my lot commenced. The exact point. ^ly tent was not

exactly in the middle of this side. It was further

—

let me see; it was about 12 h^et from the sidewalk,

where the sidewalk uoav is; 12 feet from where the

sidewalk is now. There was no sidewalk there then.
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Second Street was along- there then. There was a

street there in 1899 when T h)cate(l my hit; the people

used to walk then in the s-une place where it is now,

but it Avasn't surveyed. V.'heu 1 v.ent to see Mr. I^ind-

bloom he told me he didn't know anything' about it

being my lot, that he bought it in good faith. He said

he sold it to ^^h'. Lampe. I am not mistaken about

that. He didn't say he bought it from Mr. Lampe, he

told me he sold it from Mr. Lampe. Sold it from Mr.

Lampe. Mr. Lampe told me the same thing, that he

bought it from Mr. Tronseu; he said he bought the

lot.''

At this point in the examination of the witness the

following questions were asked and she made the fol-

lowing- replies:

Q. Said he didn't know about your owning the lot?

A. No; he s-aid he bought it in good faith.

The COURT.—This is Lindbloom?

Q. No, Lampe.

A. No; Lindbloom.

Q. Lampe said the same thing?

A. No; he said he bought it from Tronsen.

Q. He said he bought it in good faith?

A. No; he didn't say that,

(The witness then continued testifying:) "I stayed

in Nome all summer that summer. I did all I could

toward regaining possession of the lot that summer;

Mrs. King- said she owns; Lindbloom said he owns;

Lampe said he owns and Dickey said he owns, and I
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can't do any more, so I sue Dickey, I sued Dickey the

first of November. I tried to do all I could that sum-

mer, I tried every way to j^et that lot back ajiain in 1900,

in July; when I came I went trying to get my lot back

again, my property, and they said they bought it, and

won't give it back again, so I went—so I tried to get

m.\ property, and my lot back again, and so I went to

a lawyer, and he said, there is so many owners, wlien

you get first opportunity you sue, so I didn't get no

opportunity to sue before the first day of November.

I done all I could and they won't give it back and they

won't do anything. I never brought any suit against

Mr. Lindbloom until I commenced this suit. 1 never

said anything furtlier to Mr. Lindbloom about it after

I had that conversation with him and ^Ir. Lampe. I

didn't see him after that because he sai(], there is Mr.

Lampe, you look for your lot for him, I have nothing

to do any more; and I told, Nov,-, .Mr. Lindbloom, you

told me yesterday to come here again and 1 informed

you yesterday it was my lot. Why did you sell it to

Mr. Lampe, and he said, for Lampe j'OU look for it, an<l

I have nothing to do with it. Mr. Lampe was v/orking

on Discovery, and I went there and asked him to give

me my lot back again; I was very much iu need; he

said. No, I have a lawyer, I am going to fight; he

couldn't afford to lose. He was working on Discovery

claim as bookkeeper. In 1900 when I came back I

went to Lampe and asked hiui about my lot on Dis-

covery claim. After I spoke to Lampe on Discovery
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claim, I never said aujtliiui;- to Lanipe or Linclbloom

about it; I could not because they refused to do any-

thing about it. I waited all this time until last sum-

mer, 1904, before 1 commenced this suit against Lind-

bloom. I commenced suit against ]Mr. Dickey in No-

vember. 1900; I got a judgment against him for the lot.

I don't know if the case was appealed to this Court.

I don't know anything about that. After commencing

this suit against Dickey in 1900 I did not do anything

further about getting possession of my lot until I began

suit against Lindbloom last summer. I went outside,

I was sick and I had to leave. I left the late part of

October, 1901. I came back in 1903; I stayed here all

summer that summer; a year and a half; I was very

sick; I couldn't come back any sooner. I stayed here

all of 1903 during the summer and all that winter. I

came in 1903."

Mrs. LOUISE RAUMA, a witness called for the plain-

tiff, having been duly sworn, testified as follows:

Direct Examination.

(By Mr. BRUNER).

"I am acquainted with Mrs. Rocks; I have known

her on the outside in Astoria. I knew her in Astoria;

that was about 13 years ago. I first came to Alaska,

to Nome, in 1899. I started a laundry at that time. I

saw Mrs. Rocks a little after I came. I came here the

last of August. I know where the lot is next to the
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hospital on 2d Street. She was working- up to Anvil

that time, mj attention was first called to tlie lot riaht

after she came from Anvil. That was in September, I

think. I went upon the lot at that time; I went with

her. I saw her tent upon the lot. It was a 10x12 tent.

There was a floor in the tent. Some kind of lumber

floor. Some logs were underneath the lumber. The

tent was supported and held up with a frame. Tliere

was two boards around the tent to make the frame of

the tent. That was about a foot high. She got some

bed and stove and table in the tent. The bed consisted

of a frame built up with lumber. Some spring and

canvas was on the frame. A spring bed. Some can-

vas and mattress. Some bedding, blankets and robes

Mas on the springs. I don't know what kind of a robe

it was. She got some—box and cooking tools in the

boxes and some clothes in the boxes in the tent, some

chairs and table, two chairs and one table in the tent.

I don't remember the rest. There was a stove there.

T don't remember what else. There was a fence around

the lot, built of flooring. There were some posts about

10 feet apart it looks to me. There were two boards

on the side of the fence around the lot. 'T'here was a

ditch around the lot. I was there a good many times

during the summer. I know where ]Mrs. Hocks was liv-

ing at that time, it was right close by the hospital. She

was living on this lot. I saw her eat her meals there.

Mrs. Rocks went out that fall. She went out on one
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of the last boats. She asked me to look after her lot

and she said Captain Tronsen was looking- after that.

I was there on the same day she went out. The things

I have testified to were there at the time. I saw the

lot during the winter once or twice a week. Some-

times one time a week, sometimes twice. I was over to

the place, the tent. I was up to Captain Tronsen's

house. The tent Mrs. Eocks left there was right back

of Captain Tronsen's cabin. I went around to the tent.

I did not see those things there. Captain Tronsen

said he put them away. He said he put them upstairs,

I never asked him why. There was nothing done with

the lot during the winter. There was nothing built on

the lot during the winter. Captain Tronsen built a

house that fall right on the street. Right in the street.

The house was moved on the lot, in the spring. In the

month of April. I talked with Captain Tl'onsen in re-

gard to the lot in the spring in Captain Tronsen's house,

I took washing for a sick man what's there."

At this point in the examination of the witness the

following proceedings were had:

Q. State what conversation you had with Captain

Tronsen in regard to the lot?

Mv. ORTON.—I object as incompetent, irrelevant and

immaterial and hearsay.

The COURT.—Objection overruled. Exception taken

bv the defendant.
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A. He said he is earino- for it along until Mrs. Ol-

son came back.

(The witness then continued testifying:) "All winter

he said that. I had a conversation with him the next

spring. The last conversation I had with Captain Tron-

sen. He came to my house and told me he had sold

the lot."

On cross-examination, the witness testified as fol-

lows:

(By Mr. ORTON.)

"I came to Alaska in 1899, came to Nome. I came

from up the Yukon way. I knew Mrs. Rocks up there.

I am a married woman. I never lived on ]Mrs. Olsen's

tent myself. I didn't live there or occupy it at all, the

winter of 1899-1900. The first time I went there after

Mrs. Rocks went away I found all her things were gone.

T didn't see them at all any more. Didn't see them

again. I never did see them agaiu. I went there quite

often that winter. I went inside the tent and inside of

Captain Tronsen's cabin. Tlie first time I went inside

the tent I found the things were gone. I went to the

tent again that winter just to look around. I went in

Captain Tronsen's house every week, once or twice a

week. After the first time I went in the tent and found

the things gone I went inside the tent again, sometimes

twice a month anyhovr. Just went down to see if the

tent was standing. I could see the tent was standing

from the outside. I went in there just to look in. That
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tent stood there nntil spring. Thej said it blowed

away, along- toward spring—by a storm, I snppose. It

disappeared in the month of April, the last part of

the month. The tent disappeared. I was not upon

this lot when Mrs. Olson was putting the tent up in

the first place."

On redirect examination, the witness testified:

"In the winter time when I went there there was a

stove in the tent and rain coats."

SARiAH K. ROCKS, being recalled for cross-examina-

tion, testified as follows:

"I gave an order to Mr. Osgood and he hired two men

and they brought these logs up there for me. I hired

liini to buy me the lumber and bring it because I can't

understand it, so he got two men along with him. Mr.

Osgood helped me to stake the lot and helped me build

the house. I don't know whether Mr. Osgood is here

in town now or not. I think Mr. Osgood is in Nome.

T never saw him for the whole winter.

OHRIS. NELSON, a witness called for the plaintiff,

being duly sworn, testified as follows:

''I am a miner by occupation; I have been a miner

now for the last 19 years. I first came to Nome in the

spring of 1899. I know Mrs. Rocks. I first knew her

iu September, 1899. I made her acquaintance on An-

vil. She was cooking there for Silian and me; I was

interested in the same lay. I have heard the property
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described which is in dispute on Second Street, next to

the hospital. I first became acquainted with that

property in October, somewhere along the first part of

October the same year. T visited tlie property once.

As far as I can remember the tent was a 10x12 tent,

standing on a platform or floor. I went inside the

tent. The first I can remember there was a stove there

and bedstead or rather a bunk made of rough lumber,

a Yukon stove and there were one or two chairs. I

did not notice anything else there as I remember. She

had some cooking utensils. She was there alone at

the time. I did not see her there afterwards."

On cross-examination, the witness testified as fol-

lows:

"Mrs. Rocks had been working for me that summer.

I don't remember how long she worked for me that

summer because I wasn't there all the time. Several

weeks. Nearly all summer. She was there when I

came there—I was in Council I wasn't on the claim all

the time. I just saw this little tent and the things

I described."

JOHN S. BERGMAN, a witness called for plaintiff,

being duly sworn, testified as follows:

"I came to Alaska in 1898; I caine to Nome first in

1899. I am acquainted with Mrs. Rocks. I have known

her since 1899. It was in the month of September.

I met her first upon Anvil Creek. The next time I

seen her was on this lot in this case now, on the lot in
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this case. She jnst came down on tlie lot from Anvil

Creek, wlien I seen her. I and anotlier fellow were

hired by Silian to pack down some of her clothes and

bedding- from Anvil Oi'eek to this lot. I seen a small

tent on the lot at the time and a frame and a Yukon

stove in it and a small table and a bunk made of rong"h

lumber and a few cookino- ntensils. I think there was

a fence on the front of the lot there, I ain't certain.

I am not certain about the other parts of it. I don't

remember it extended all around the lot or not."

FRED STONE, a witness called for the plaintifP,

being dulj sworn, testified as follows:

"I came to Nome in September, 1899. I am ac-

quainted with Mrs. Rocks just by sight. I saw her

once. I know the lot in controversy. I first saw the

lot in the middle of November, the same year. There

was a tent and a platform on the lot at that time. I

was in it. There was a bunk and a table made out of

a box and a Yukon stove. I did not see any bedding

there at the time. I did not see any cooking utensils.

It was a little tent 10x12. It seemed to me the floor

consisted of common flooring. It was laid on joists,

2x4 and the joists rested on three logs. There were

pieces of 2x3 about 15 feet apart, with one piece of

flooring nailed on top of it all around. I saw the place

during the winter. 1 stopped in Mr. Thompson's house

for 10 days, I was there practically ten days straight.

It was there all that time. I saw it afterward during
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the winter. I saw it towards the spring. The tent

was there in the spring. It was there about May or

June. I saw Captain Tronsen upon the lot. I did not

have any conversation with him specially in regard to

the lot. This was in 1900 in the spring. That was

early in April. He said he considered himself the

owner of the lot. He said that Mrs. Eocks left the

country."

Plaintiff here rested her case.

Captain J. TRONSEN, a witness called for the de-

fendant, being duly sworn, testified as follows:

"I have lived in Nome since 1899. I came to Nome

from Dawson. I know Mrs. Rocks. I have known her

since I came to Nome. The first talk I had with her

was in Nome. I have known her on the outside by

name. I seen her on the outside and heard of her in

Oregon, in Astoria. I know the premises in dispute in

this action. I know Mrs. Rocks when she went on the

outside in the fall of 1899. I had a conversation with

Tier at that time with reference to this lot. I had

a conversation with her quite a while before she

left. I asked her if she wanted to give me half of

the lot, and she said 'no,' and at that I never asked

her any more; never came near her since. Just

as she was going out she came to me and said,

'Now I am going to leave the country; if you want

the lot you can take it.' She says, 'I am going to Cape

York; I am going out to take a big outfit; there is going
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to bo a groat business in Cape York; tliey strnclv it rich

np tlierc, and I am going- to take a big outfit up there,

and if I can get a steamer to take me there I am going

direct to Cape York; if not, I will come back to Nome,

but it will only be for a day or two'; she says, 'I will

never stay in Nome because it will never amount to any-

thing.' I says, ^I don't like to build on your lot because

there will be difficulty.' She says, 'There will be no

difficulty at all; you go ahead and build.' At that time

ahe had a tent built on a platform on the lot. It ap-

peared to me 8x10, but it may have been 10x12; I never

measured it. She told me there was in it an old Lapp

sleeping bag, a dirty bag, not her size, and a gray mack-

intosh; it was not quite big enough, and she left an old

Yukon stove, a small one, and some coal, and a box

with a plate or two, I am sure, and a knife and fork;

and she says, 'I will leave these things there; they ain't

worth anything, but it may help you to hold the lot,' and

I never went to the lot that time^—^never went to the

tent till long afterwards. I located the lot, jes, sir,

after I had thoroughly found out she hadn't done any-

thing to secure it; that it was not recorded or any-

thing. I went to the recording office and they looked

all over the books for me, Pennington did. I didn't find

anything on the records. I staked the lot and built on

it, and marked it properly, and had a survey made of it.

Norman Smith, the surveyor, was there and surveyed

it. I won't say for sure, but I think I built a 14x16

house, something like that. I built the house in Novem-
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ber, 1899. I don't know how long it remained. It may

be there yet; I haven't looked. It remained all the

time I had the lot nntil I sold it. The tent and frame

was there nntil I sold the lot. I nsed the house I built

on the lot for a dwelling, Mr. Westby lived there with

me. Judge Westby. I knew ^ir. Lampe. I had a

transaction with him in reference to this lot. I had a

lay down on Solomon or Adams Creek, and I came up

from there, and v>"hen I came home I was met by Mr.

Westby, and I think Stone and Lamj^e, and they told

me that I could sell the lot, that I had a buyer for the

lot, that Lampe wanted to buy the lot, and I says, 'All

right. I will see my lawyer about it, Mr. Bard'; I had

a bill of sale made out—Lampe paid me flSOO. I exe-

cuted a deed. When I located this lot I posted a loca-

tion notice upon it on the corner, the southwest corner.

Mrs. Rocks did not have a location notice upon it at that

time. She did not have a location notice upon it when

she went out. There was a kind of a fence around it

—

it was torn down, you know, partly, it was half an inch

by three inches, one single rail around as far as I re-

member, but that had been—it just left one here and

there; the stanchions or posts, I think, as far as I re-

member, they were one by three or one by foiir, some-

thing like that; I can't positively say; vrhen I took pos-

session I think there were two or three left of them,

here a half inch by three inches of redwood that they

were selling down to the A. C. by the bundle. I don't

remember the contents of the location notice. The one
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I posted was left there saiue as the original. I recorded

it with Pennington; T think he was the recorder at the

time. Mr. Pennington wa« the person with whom the

people generally recorded town lot !iotices at that

time. I believe I recorded this notice alH>ut the 22d

of November, I am not sure; I believe it was Novem-

ber 22d, 1890. At the time I sold this lot to Mr. Lampe,

Westby was living there and a man by the name of Heit-

man. I was living there also; I was living down in

Solomon on the lay I had there. That was my residence,

however."

At this point in the examination the following ques-

tion was asked and he made the following reply:

Q. State whether you represented yourself to Mr.

Lampe as the owner of the lot?

Mr. BRUNER.—I object as immaterial, irrelevant

and incompetent.

The COURT.—Sustained. Exception taken by de-

fendants.

On cross-examination, the witness testified as fol-

lows :

"Mr. Lampe was working for Mr. Lindbloom. I don't

know whether he was employed by Mr. Lindbloom or

not, I can't say. I never asked the man; I think he was.

The first time I saw ^Irs. Rotks was in the latter part

of—Oh, the middle of September, something like that,

shortly after I came to Nome. I was at her tent. The

tent was a canvas tent on a platform. I don't know ex-
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actly the size of the tent. It appeared to me to be 8x10,

but I heard here it was called 10x12; it was a good tent

at the time. It was properly supported same as you

put up any other teut. It was a board 1x12 on the side,

nailed fast to the lloor. Onl}^ one board around the

side. I really can't tell you how it vras supported on

The platform. I don't remember. It was a ridge pole

put in in the tent, I think it was a kind of a frame, yes.

The lumber in the floor was flooring, regular flooring;

I don't know what tl'.e flooring was placed on; I never

look under. Because the snow filled up there, I never

examined what it consisted of, and I don't think any-

body else did at that time. The platform extended out

beyond the tent on the sides, I don't know how it was

in front. I wouldn't be positive about that. No, not

beyond the sides. The sides came down even with the

boards, the boards were nailed on the sides and the tent

was fast to the boards, to the bottom of the platform,

it was a single platform. According to what she said

herself that she had left there, she had inside that old

mackintosh. I don't remember what she had. It was

night when I v.ent there the first time. She had a

box to sit on when I came in there, and I went to the

door of the tent and she was in bed and she told me to

come in, and I went in, and it was pretty chilly there,

and she asked me to put a few sticks of wood on which

she bad there in the teut, so I did, and then she objected

to me getting the lot, and I went away and never went

near her till she came to me. She objected to me get-



vs. Sarah K. Rocks. 47

(Testimony of Captain J. Tronsen.)

ting- tlio lot, she had a big lot and I asked her if she

would dispose of half the lot, and she wouldn't. It was

worth something-, of course; I wouldn't have asked for

it if it wasn't worth anything. When she went out I

had another conversation with her. I never spoke to

her between times. She told me she was going to York;

there Avas an excitement up there; a fellow named Bar-

ney Anderson had made some discovery up there, there

was a whole lot going up there, and I bought a boat to

g-o with Silian and ]Mr. Nelson, who was on the witness

stand; I think he was one of the parties who was going

up there to York, and Westby and several others were

going up to the discovery. Mrs. Rocks told me she

was going on this York discovery, but she was going

outside and was going to lay in a big supply of vStuff,

and now she says you can take the lot; I don't think

Nome will ever amount to anything; she said Oape York

is going to be the place; I don't care for Nome, it will

only be until I have time to transfer and get a boat that

will take me there, if I can't get a boat from the outside,

she didn't ask me anything for the lot. She didn't ask

anything for the lumber. She didn't ask anything for

the stuff she had. She said it wasn't worth anything.

There were no chairs there according to what she said,

and I never saw any chairs. She did not ask me to

come over to the tent. She didn't show me her things.

She didn't go and lift up the bed and show me the spring

mattress, she didn't leave the robe there to my knowl-

edge, she didn't leave the spring mattress or springs
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there. I am sure she bad an old Lapp sleeping robe

because siie told me so, and I saw it—that with an old

mackintosh, it wasn't torn all to pieces; it was an old

dirty thing; she said it wasn't worth anything, and

neither was it; it wasn't worth packing up. The sleep-

ing bed might be v.orth something to somebody. It was

a part of a reindeer sleeping bag. The bedstead was

there, made out of rough lumber. I didn't consider that

worth anything. It was w^orth something for firewood,

if you take pieces of that kind, it would not be worth

anything but firewood. Of course the floor that the

tent was over was worth something. I don't know how

much it was worth. I don't know how much lumber

was worth that fall. There was lots of lumber in the

spring. I don't know what it was worth in the spring.

I wasn't in Nome then. It sold on the first of July,

1900, for $•250 a thousand for flooring and ceiling. I

don't know how much it was worth when she put it up

because there was lots of lumber in then. I don't re-

member exactly when I surveyed this lot, it was in the

same month. In November. I employed Norman

Smith to survey it, he was a regular surveyor. He was

laying out the town in lots. He made a map of it for

me. I don't know whether I put the house en after or

not when I had it surveyed, I don't remember, its a long

time ago. I bought the lumber from the A. C. Westby

and me went together. People were taking up lots at

that time, some that had lumber to build with. I con-

sulted w^ith Judge Westby, he thought better of the lot
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than anything else, tliat was going to be a corner lot,

a wide lot adjoining that I insisted on taking, but when

she went away and left and said she wasn't coming

back any more I thought that might as well be taken,

because I was told if I didn't take it somebody else

Avould, and so they would. It wasn't very much in

\alue; in the spring lots went up. I don't remember

when the survey was made; I had the survey made either

when I was building or after 1 got it up or before, I

don't remember; the survey was made anyhow when

he made the map of the town. A couple of weeks or

three weeks after Mrs. Rocks left, I put up my house,

somewhere around there, it was quite a while. I did

not conclude to take up her offer and take possession

of that property not as soon as she left, some time after.

I told her I didn't want to build, 'You're liable to come

here and claim it, I don't want any controversy nor

anything,' I said, and I would rather not. I took the

lot under objection all the time. I didn't doubt the

propriety of taking the lot. I know I had the right to

it after asking the officials, asking everybody what they

thought of it; I was advised to take it, that I would have

a clear title to it, and if I didn't take it somebody else

would take it. It was abandoned, so I took it on ac-

count of her abandonment of it, or somebody else would

have gone there and took it. I was advised or told

I had to look out for her, that was Mrs. Rauma who

told me so, her best friend, she told me to look out for

her. She was liable to come back and deny every-



50 E. 0. Lmdbloom

(Testimony of Captain J. Tronsen.)

thing. I told Mr. Westbv so, too. I wasn't afraid she

would come back, I didn't intend to sell the lot, I in-

tended to hold it until she came, and then she could

prove her title, and then I would have been willing to

give her something if i-he wanted anything. I never

tried to sell the lot. Mr. Lampe and Mr. Westbj had

some conversation about the lot; Westby brought lum-

ber to the building and he wanted to dispose of it and

dispose of the improvements. I sold my right and title

to the lot with the improvements on it. I didn't sell

the lumber. 1 told the parties I didn't want to sell

the lumber, I wouldn't sell the tent and platform; it

ain't mine, I said, 'It ain't mine.' I said the party may

come back and claim it—I didn't do anything—they

knew what they were doing when they bought it. I

don't know that I went into any details; I told them

the tent and platform wasn't mine, and she might come

back. I couldn't trust her, I couldn't trust anybody.

Mrs. Rauma told me she wouldn't be trusted. I did not

deposit fSOO with the A. C. It is a falsehood that a

day or two after I sold Mrs. Rauma called on me and f

told her I had sold the lot and deposited |500 with the

A. C. Co. 3Irs. Rauma did not tell me at that time that

Mrs. Rocks was coming back and slie would have to

answer for the lot. I hadn't no such conversation with

her at all. Had no such conversation. I felt that Mrs.

Rocks would come back and claim her place; that is

the reason I didn't sell her improvements, but I knew

I was justified in selling the property according to the
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inquiries made, because if I hadn't taken the lot some-

body else wouhl on accouul of u<>( being sufficient im-

provements on it. 1 was told there were not sufHeient im-

provements; I was tohl so by tlu' city authorities at the

time. I did not think the fence and ditch around it

were sufficient to hold it, and therefore I took the risk;

T was advised, I was told that would be all right to hold

it, and if I hadn't done it somebody else would. I went

to attorneys and told them what was on the lot and

asked them if that would hold the lot. They told me

if I didn't take it somebody else would, and I had a

right to stake it. I felt under the cireiimstances I could

manage to hold the lot. Under those circumstances I

went upon the lot and held it until spring, and then

sold it for |150'0. Tliat is the correct amount. I think

it was the 2d day of May I sold it. I posted a notice

when I staked the ground I recorded the ground. I

staked it before I recorded it. I got the notice then

to post on the lot when I recorded it and I did. I did

not put a fence around it. I don't remember if Westby

put some fence around it or not. I couldn't say. I

had a big house on it which was sufficient to liold it. The

house was on the lot staked, but after the survey I think

it was two feet in the street, after they had the sur-

vey. I didn't put it back on the lot; I didn't put my

hand to it, Mr. Lindbloom I think done that. I took

the chances of Mrs. Rock's coming back; if she came

back I know there would be—that she would try to

play dirt on me and wouldn't stay on her word, and
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for that reason I left that tliere, was careful to leave

her improTements there, and informed the buyers that

they were hers, I wasn't afraid, I would rather seen

her in before I sold, but I was ooiug away. I was

afraid all the time after I had the conversation with

Mrs. Rauma that she would do something to that ef-

fect. I had this conversation with Mrs. Rauma after

Mrs. Rocks had left. I can't say how soon, it was

some time I used to take my washing down there to

her. It was before I posted the notice. I came to the

conclusion I would liold the lot, because if I didn't

somebody else would. I looked out for Mrs. Rocks when

I didn't sell her tent, and if she had any riglit to the

property, she would certainly take it back, because the

party I sold it to knew the circumstances. I can't say

I was afraid, I never said I was afraid she would come

back, I didn't sell her tent and platform, I didn't care

for selling as I told you before. I hadn't done anything

I should be afraid of. I was told she would play dirt

on me in some manner and to take care, and that is the

reason I didn't sell her improvements, and the party

who bought from me knew what he botight. I was

not alarmed at all. I had to pay Westby his share, he

furnished the lumber. She didn't give me any himber,

she told me I could go ahead and build on the lot. f^he

abandoned the lot when she went away. She aban-

doned evervthinu when she went awav; an abandonment

is an abandonment of the whole thing. She must have

abandoned the lumber. I didn't sell it because I was
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afraid she would vome back and not stay ^Yith her word.

I thou«»ht slie wonhl come back. If she was a bad

woman she wonhl make some tronble. If she was a

f»ood woman she wonhl liave come back to me and I

wonld have straightened np with her. ^Nlake lier a

present of some money. She wonldn't have it. I asked

her here in Nome, and slie said, 'I don't want anytliing

from yon, Mr. Tronsen,' it is Lindblom I am after. I

am going- for them'; and I asked her if I could do any-

thing. 'No,' she said, 'all I want from yon is not to

hurt me.' 'How can I hurt yon,' I said; 'the only way

I could hurt you would be for me to get on the witness-

stand.' 'I know that. Captain Tronsen,' she said, 'you

are a gentleman, but Lindblom got lots of money, and

I am going for him.' She didn't ask for the lot—she

didn't ask me for the lot, because she thought I done

no more than I had a right to; it was Lindblom she was

after."

On redirect examination the witness testified as fol-

lows:

"I had that conversation with Mrs. Rocks when she

said, 'it was Lindblom she was after, he had money,'

after I came back from Safety, in 1900, I was freighting

here. I told Mr. Lampe that the platform belonged to

Mrs. Rocks, or Olson, I told him she told me she was

going to Cape York, but from what I heard she was a

bad one and liable to come back and claim it so I

wouldn't have anything to do with her tent and plat-
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form. I wouldn't sell that. I think the location no-

tice when with the buy, the whole thino- and I think 1

exhibited to him everything to my knowledge. Mr.

Lampe paid me flOOO down and foOO—Mr. Westby had

an interest in the lot. He bought the lumber for the

house. The signature on this deed is the signature of

Mr. Westby. That is the deed I gave Mr. Lampe. I

know where Steadman avenue is at the present time.

The hospital is right on B Street. The hospital is right

where B Street was originally laid out."

Mr. ORTON.—We offer this plat.

Mr. BRFNER.—^AA> object as incompetent, irrele-

vant and immaterial.

The COURT.—Objection overruled.

Mr. ORTON.—The property mentioned here is Lot

No. 1 in Block 19, according to the official plat of the

municipality of Nome, Alaska, reference is hereby made

to the official records of the plat of Nome.

(The witness continuing to testify:) "Lot No. 1,

Block 19, is the property where we had the cabin. That

is the lot where what is called the Dickey House is sit-

uated next to the hospital; it is No. 1, Block No. 19,

When I made this deed I delivered possession to Mr.

Lampe. I don't know how many feet it is with refer-

ence to where the hospital is now, it is 40 feet from this

other corner, something like that; 40 feet from the south-

west corner of Steadman Avenue and 2d Street."
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At this point the paper was marked Defendant's Ex-

hibit 1, and read to the jury as follows:

Defend nt's Exhibit No. 1.

This indenture, made this second day of ^lay, in the

year of our Lord, one thousand nine hundred, between

F. Tronson and J. A. Westby, of Nome, Alaska, parties

of the first part, and John Henrich Lampe, of the same

place, party of the second part

—

Witnesseth: That the said parties of the first part

for and in consideration of the sum of one thousand

five hundred dollars, lawful money of the United States

of America, to them in hand paid by the party of the sec-

ond part, the receipt whereof is hereby acknowledged,

has remised, released and forever quitclaimed, and by

these presents do remise, release and forever quitclaim

unto the said party of the second part, and to his heirs

and assigns all the right, title, interest and estate of

said parties of the first part in and to all that certain

lot, piece or parcel of land, situate, lying and being

in municipality of Nome, in the District of Alaska, and

particularly described as follows, to wit:

Lot Xo. (1) one in Block (19) nineteen, according to

official plat of the municipality of Nome, Alaska, for

a further description reference is hereby made to rec-

ords of the recorder of the municipality of Nome, Vol.

11, page 38, dated Nov. 22d, '99.

Together with all and singular the fixtures, improve-

ments, rights, privileges, tenements, hereditaments and
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appurtenances, thereunto belonj^ing- or in anywise ap-

pertaining, and the reversion and reversions, remainder

and remainders, rents, issues and profits thereof.

To have and hold, all and singular the said premises,

together with the appurtenances unto the said party

of the second part, and to his heirs and assigns forever.

And they have good right to convey the same.

In witness whereof, the said parties of the first part

have hereunto set their hands and seals the day and

year first above written.

(Signed) F. TRONSEN. [Seal]

(Signed) J. A. WESTBY. [Seal]

Signed, sealed and delivered in the presence of:

S. W. KELLER.

A. ALLERDYCE.

JNO. JOURGENS.

United States of America, '^

L ss.

District of Alaska.
j

I, S. A. Keller, a notary public in and for the District

of Alaska, duly commissioned, sworn and qualified, do

hereby certify that on this second day of :May, A. D.

1900, before me personally appeared F. Tronsen and J.

A. Westby, to me well known to be the individuals de-

scribed in and who executed the foregoing instrument,

and acknowledged to me that they executed the same as

their free and voluntary act and deed, and for the uses

and purposes therein mentioned.
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Given under my hand and official seal this 2d day of

May, A. D. 1900. !

(Signed) S. A. KELLER,

Notary Public in and for the District of Alaska.

|1,50 in revenue stamps, attached.

[Endorsed] : .f3.50 col. No. 1180. Rocks vs. Lindbloom,

Defts. Ex. No. 1. Jan. 23, 1905. A. McB. Quit-

claim Deed. From F. Tronsen and J. A. Westby to

J. A. Lampe, Filed for Record July 11th, 1900, at 1:35

P. ^r., in the office of the City Recorder at Nome, Alaska.

Vol. VIII, page 233. C. H. Pennington, Recorder. By

H. H. Post, Deputy. Filed in the Office of the Clerk ol

the U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska, Jan. 23, 1905. Geo. V. Borchsenius, Clerk. By

Angus McBride, Deputy Clerk.

(The witness then continued testifying:) "As far as

I understand it this little piece of paper marked 'De-

fendant's Exhibit No. 2' is the plat furnished me by

the surveyor. I cannot recall to memory when that

plat was made. I can't tell the date about that time.

Steadman Avenue is not exactly in the same place that

B Street was, I think not. The hospital is there wfeere

the street was laid out. It is right in the street, be-

cause parties went down and complained to Chief of

Police Eddy that there were parties building in the

street, and told him to order them to take away the

foundations, and he wouldn't do it, and I went down

there twice, and told liim they were building right in
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the street. That is the explanation why this lot is not

on the corner now,"

On recross-exaraination, the witness testified as fol-

lows:

"This was a corner lot then according to the survey.

They were surveying then, they were laying out the

whole town, and I had a special survey when he was

surveying where the Barracks is now, I had him come

over and survey this specially for me."

Mr. LAMPE, a witness called for the defendant, being

duly sworn, testified as follows:

"I know Mrs. Rocks by sight; I first met her here in

1900, sometime during the summer; I knew Mr. Eric

O. Lindbloom, the defendant in this case. I know about

where the premises are that are involved in this suit

near the hospital building, I have not been there in a

long time; I have not been there since 1900. I have

known Mr. Lindbloom since April, 1900. I met him

here in Nome. I know Captain Tronsen and Mr.

Westby. I had some dealings with Captain Tronsen

with reference to the lot in question in the spring of

1900. Mr. Westby and a gentleman named Jorgins

came to me and asked me if I wanted to buy the lot and

I intended to buy a lot at the time, so they showed me

this lot here. They showed me the lot. That is the

lot. When they showed me the lot there was on it as

far as I remember, a tent about the middle of the lot,

and a few posts in front of it. A small house; it was a
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black cabin—black; that is not the same as the tent;

the tent was behind. The house was 12x14, something

like that, I should judge, I can't say exactly when

it was we went to examine the lot and had this con-

versation, in May sometime. It wasn't long after that

I purchased the lot; a week, I should judge, something

like that. Before I purchased this lot I took steps to

examine the title or ownership. I went to Tronsen and

asked him about the lot and how much he wanted for

it, and he told me the circumstances. Mr. Westby and

Mr. Tronsen were occupying it; nobody else that I know

of. I didn't ask anybody else about it. I had the rec-

ords examined. I was there myself, and Mr. Keller,

my legal adviser. I ascertained whether anybody else

made any claim to the lot. Nobody claimed it and no-

body was occupying it."

A paper was here presented to the witness, w^ho con-

tinued testifying:

'That is my signature; that is the deed to the prop-

erty which I delivered to Mr. Lindbloom."

Deed was here introduced in evidence, marked De-

fendant's Exhibit No. 3, and read to the jury as follows:

Defend nt's Exhibit Uo. 3.

This indenture, made the 11th day of May, in the year

of our Lord one thousand nine hundred, between Erik

O. Lindbloom of tlie town of Nome, in the District of

Alaska, the party of the first part, and John Heinrich

Lampe, of the same place, the party of the second part

—
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Witnesseth: That the said party of the first part, for

and in consideration of the sum of fifteen hundred dol-

lars, lawful money of the United States of America, to

him in hand paid by the said party of the second part,

the receipt whereof is hereby acknowledged, has re-

mised, released and quitclaimed, and by these presents

does remise, release and quitclaim unto the said party

of the second part, and to his heirs and assigns, forever,

all that certain lot, piece or parcel of land, situate, lying

and being in the town of Nome, and bounded and de-

scribed as follows, to wit:

Lot Number one (1) in Block Number nineteen (19),

as shown by the official survey and plat of the town of

Nome, in the District of Alaska, and fully described in

the recorder's office of the said town of Nome, in Vol-

ume two, page 38, dated Nov. 22, 1899.

Together with all and singular, the tenements, hered-

itaments and appurtenances thereunto belonging or in

anywise appurtaining, and the rents, issues and profits

thereof.

To have and to hold all and singular the above men-

tioned and described premises, together with the appur-

tenances unto the said party of the second part, his

heirs and assigns forever.

la witness whereof, the said party of tlie first part

has hereunto set his hand and seal the day and year

first above written.

(Signed) JOHN HENBIOK LAMPE. [Seal]
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Signed, sealed and delivered in the presence of:

KATE ADCOOK.

^ S. A. KELLER.

United States of America,"^

> ss.

District of Alaska. J

This certifies that on this fourteenth day of Mar, in

the year of oiir Lord one thousand nine hundred, before

me the undersigned, a notary public in and for the Dis-

trict of Alaska, personally appeared the within-named

John Heinrich Lampe, who is personally known to un-.

to be the same person whose name is subscribed to the

foregoing within instrument, and acknowledged to me

that he executed the same as his free and voluntary act

and deed for the uses and purposes therein mentioned.

In witness whereof, I have hereunto set my hand and

seal the day and year in this certificate first above writ-

ten.

[Seal] (Signed) S. A. KELLER.

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

fl.50 in Revenue stamps attached.

[Endorsed] : 3.50 Col. Quitclaim Deed. From John

Heinrich Lampe, to Erik O. Lindbloom. Dated May 14th,

1900. Filed for record July 11th, 1900, at 1:35 P. M., in

the Office of the City Recorder at Nome, Alaska. Vol.

VIII, page 231. C. H. Pennington, Recorder. By H.
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H. Post, Deputy. Keller. No. 1180. Rocks vs. Lind-

bloorn, Jan. 24, 1905. Defts. Ex. 3. A. McB. Filed iu

the Office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska. Jan. 21, 1905. Geo.

A\ Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. Exhibit No. 1, Plff., iu Case Sarah K. Rocks vs.

Erik O. Lindblooni to Dep. Erik O. Lindbloom, Taken

1 Sep., 1904. Jeremiah Cousby, Notary Public.

(Witness continued testifying:) "I delivered posses-

sion to Mr. Lindbloom when the deed was executed."

Cross-examination.

(By Mr. BRUNER.)

"1 first came to Nome in 1889, in September. I first

made the acquaintance of Mr. Lindblooni in April, 1900,

when he came in here. I was hired by the Pioneer Min-

ing Company as bookkeeper for that season, so it was

in that capacity I was connected with Mr. Lindbloom

in April. I did not act as Mr. Lindbloom's agent in

the purchase of lots here in Nome. Not as his agent.

I helped him several times in different things, to look

up different things, but not as his agent. I was not his

agent. I knew Mr. Keller. I got acquainted with Mr.

Keller about sometime in the spring. I believe Mr.

Keller was Mr. Lindbloom's legal adviser. I believe

Mr. Keller was present at the time I executed the first

deed, the first deed that was executed to me by Mr.

Tronsen. I believe Mr. Keller was the attorney for

Mr. Lindbloom, at that time. Mr. Keller was also pres-
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ent wlieu the second deed was execnted; it was Lind-

blooni's money that paid foi- this property to Captain

Tronsen. I did not purchase it for Mr. Lindbloom; T

bought it for myself. I borrowed tlie money from Mr.

Lindbloom. A few days afterward I transferred it to Mr.

Lindbloom because I found I could not raise money enough

to keep it up; I intended to, but couldn't. When I went

on the lot I saw the tent and place of Mrs. Rocks' there.

There was no one in the tent that I remember, I can't

say for sure, it is so long ago I don't remember. Cap-

tain Tronsen told me whose tent it was. He told me

it belonged to Mrs. Olsen. At the time there was no

fence there; there were three or four posts in front of

the lot, and probably some scattered around; there was

no fence. There were the remains of a fence. He did

not tell me anything about the fence; had no other con-

versation about the fence, I didn't inquire. He told

me when I bought the lot that this lot—Mrs. Olsen

lived on the lot and went out and wasn't supposed to

be back, and it was his now. She wasn't supposed to

come back; she might come back and she might not, and

if she did she was supposed to go to Cape York, and

might stay here for a few days or so. I heard the tes-

timony of Capt. Tronsen in which he said that Mrs.

Kocks was going to Cape York and not coming to Nome."

TRONSEN, recalled, testified as follows:

(Witness examining i>aper:) ''I recognize that paper;

that is my signature. That is the location notice. I
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recorded tliat location notice witli the citj authorities

at the time. Mr. C. H. Pennington was the city re-

corder, I understood at that time.''

Location notice here read in evidence as follows:

Defend nt's Exhibit No. 4.

NOTICE OF LOCATION.

Notice is hereby aiven that the undersigned has lo-

cated and claims for residence purposes a piece of

ground 110 feet deep by 50 feet frontage, situated in

the first block north of Block No, 4, in the municipality

of Nome, according to the official survey and plat

thereof, and more particularly described in metes and

bounds as follows, to wit:

Commencing at this, the initial or southwest corner

stake, thence running 50 feet in an easterly direction

to stake No. 2 or S. E. corner stake, thence 110 feet in

a northerly direction to stake No. 3 or N. E. corner

stake, thence 50 feet in a westerly direction to stake No.

4 or N. W. corner stake, thence 110 feet in a southerly

direction to initial stake or place of beginning.

vSaid lot being situated on the northeast corner of

2nd Street and D Street east.

Located Nov. 1, 1899.

(Signed) FRED TKONSEN,

Locator.

Witness: J. P. RUDD.
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[Endorsed]: File 1 for Record Nov. 22, *91), 1:20 P. M.,

in Office of the City Recorder, for Nome, Dist. of Alaska,

Vol. 11. pag-e 38. C. H. Pennington, Recorder. No.

1180. Rocks vs. Lindbloom. Defts. Ex. 4. Jan. 24,

1905. A. McB. Filed in the Office of the Cler'K of the

r S. Dist. Court, Alaska, Second Division, at Nome,

Alaska. Jan. 24, 1905. Geo. V. Borchsenius, Clerk.

By Angus ^IcBride, Depnty Clerk.

On cross-examination, the v.ituess testified as follows:

''I haven't taken more interest in this case—just I

had to go on the stand; it is my duty to be ou the stand

and defend the ca.se. I have seen the witnesses for the

plaintiff; I have not interviewed them, I know them all,

they are all known to me. I have not seen them all,

T don't know liow many there are. I have seen Mr.

Fred iStoue. I have not been to Mrs. Rauma. Mrs.

Rauma has been v-.orking right next to my cabin there

and I interviewed her; she came to me first, in the first

place, as I told you before when I went to Judge

Bruner's office; she told me she didn't know anything

about the case. I don't remember that }.irs. Rauna

was at my house more than once, and I wasn't home

then. The latter part of April, 1900, I wasn't home. I

have not had a conversation in the town of Nome, in

the latter part of April, 1900, in Mrs. Rauna's house,

in which I stated to her that I had sold Mrs. Olson's

lot for $1500 and had deposited SoOO to her credit with

the A. C. Co. manufacturer. Mrs. Rauma did not ask

me in that conversation what I was going to do with
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]Mrs. Olson, and I did not re])ly that I didn't caro for

3rrs. Olson, that I had sold tlio lot and <:iOt the money

for it. I can't recall to mind liov.' soon after Mrs.

Kocks left in November, ISO!), that I had the lot snr-

veyed by private survey by Xorman Smith. I don't

know if it was before I located the lot; 1 can't say when

it was, so lono- a time. I don't think I stated in my

direct examination yesterday, also in in.y cross, that it

was done some time before I located tlie lot, not as I

remember it. I think it v.as the sai!:e day th:)t Mrs.

Olson left that she called upon me. I ain't snre abont

it. I think it was the same day. 1 think it was the

same day she left. I ain't positive about tluit either.

She did not ask me to go over to the tent. I didn't

<>o over on that day. I was in her house once before

that time. Tiie v/ouian was in bed. I am snre of it.

I had not known her before; 1 had seen her by sight. I

never had any conversation v^ith her. She told me to

come in and I came in and started the fire for her. It

couldn't be very long after I came to Nome I came to

Nome in September, I think; I don't knov^' the exact

date, what time in September it was; about the middle

of September, somewhere around there. I don't remem-

ber when I came exactly-. I went over to see her once.

I went there to ask her if she wanted to part with any

of her ground. I didn't think it was valuable, l)ut I

was asked, at least they told me to go over there and

see her, and I went on his advi<e over there. The value

wasn't much then. It was up in the soft tundra tliere;



vs. Sajah K. Rocks. 67

(Testimony of Captain J. Tronsen.)

there was lots of vacant .croiind. I know ^Ir. Foster.

Old man Foster; that is the only one I remember; I

may know him by sight, but I don't remember his name.

I do not know about 3Ir. Foster trying to buy this jsrop-

erty and that Mrs, Koi-ks vras offeied $5€€ for the prop-

erty in the latter part of September."

Mr. OKTOX.—If the Court please, I will now read

the deposition of 3Ir. Lindblom.

ERIK LINDBLOM, being first duly sworn, on his

oath as a witness on his own behalf, testified as follov^s:

"My name is El'ik O. Lindblom; I am forty-seven years

of age; I am a resident of Xome at the present time.

I am a miner by occupation. I am defendant in the

case of Sarah K. Kocks vs. Erik O. Lindblom. I knoAV

the proi>erty which is in controversy in this action and

which is known as the 'Dickie' house and lot. I have

been acquainted with tliat piece of property since 1900;

since the spring of 1900. I purchased that property;

I purchased it from Lampe, from John Henry Lampe.

John Henry Lampe is here in Xome now. I got a deed

from him. I got a deed from Mr. Lampe at that time;

in writing. (Witness examining papier.) I saw that

paper before; it is a deed. That is John Henry Lampe's

signature attached to this instrument. I saw him sign

it. After he signed it he transferred it to me. I have

kept it since.-'

(Document referred to marked ''Exhibit 1" cf plain

tiff and signed by notary.)
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"I paid Mr. Lampe fl200 or .floOO for tliis lot. I be-

lieve; I don't exactly remember. Tliis lot mentioned,

Lot No. 1 in Block Xo. 10, is the same property as is

known as the ^Dickie' lot. ^\v. Keller examined this

lot, the title to it, before I purchaseil it from Mr. Lampe,

1 saw the lot before I bought it, at the time I bought

it there was a small frame house ou' the lot. There were

two men in it at the time; they were living there at the

time; not by any permission that 1 know of. Mr. Lampe

delivered me possession of the lot; I don't exactly re-

member the time, it was in the spring; shortly after

the deed was execute. When I took possession of the

lot and house I fixed up the house. I fixed up the

house and rented it. I emplo3'ed ^Ir. Keller at the time

1 purchased the lot, to look up the question of the title

and ownership of the lot. ^-fr. Keller was an attoi-uey

at that time; I employed to look over the records and

see if it was all right to buy the lot. I only know the

Mr. Lampe the spring of 1000. I have seen Mrs. Sarah

K. Kocks before; I see her here at present. I did not

know her at that time. At that time I did know had

not been informed that she made any claim to this lot.

There were no other structures or improvements on the

lot other than the cabin that I have mentioned that I

could see. There was no tent on it with the floor or

anything of that kind that I could see. I examined the

lot. The first time that I heard Mrs. Rocks make any

claim to this property was the time the papers were

served on me in this case. I put a kind of fence around
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it shortly after I bought it. Afterwards in the sum-

mer of 1900 I built an additional frame building on it.

That house is commonly called 'The Dickie House.' At

the time I built that house, or prior thereto, I never

knew of any claim made to this lot by Mrs. Rocks.

Mrs. Rocks never made any claim to me of ownership

in this property personally. This Dickie House that I

built there was a frame house. It cost me somewhere

around one thousand dollars. There is a small frame

building with a paint shop in it that I afterwards put

up. The man himself put that building up who leased

the gTound. That was in 1901. At the time I pur-

chased this property from Mr. Lampe I made inquiries

for the purpose of ascertaining whether anybody else

claimed any title to the premises. I did not hear of

anybody else making any claim to the property at that

time. I have been in possession of this property, either

by myself or my tenants, ever since I got it from Mr.

Lampe. At the time I purchased this lot I examined

it with reference to whether there were any stakes on

it. I found some stakes marking the corners of it. I

found four. I don't remember if I saw any location

notice on it. There was writing on those stakes. They

described the corners of the location. That is what cor-

ners they were. I do not remember that they gave the

name of the locator, or anything of that kind, but I

expect they were the party that gave the deed to me.
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On cross-examination the witness testified as follows:

"I could hardly say the rental valne of that lot and

premises has ever been worth any more than I paid for

it since I took possession of it. They have paid from

$15 per month up. Up as high, I think, as twenty dol-

lars; maybe as high as twenty-five in the summer. I

think it is for the ^Dickey' House. I think it is some-

where around twelve or eighteen dollars for the other

place. They average that."

SARAH K. ROCKS, recalled in rebuttal, testified as

follows

:

"I heard the testimony of Captain T'ronsen yesterday

in which he stated that when he called on me I was in

bed, and that he made a fire for me at my request. He

did not. He never called at my house when I was in

bed at any time. He never made a fire for me. He

was never at my house more than once. He was at

my house the day before I left here. I went to his

cabin and asked him if he would take care of my

things. That was at two o'clock in the afternoon, in

the daytime. I never stated to Captain Tronsen at the

time when I was asking him to look after my things

that I intended to go to Cape York. I never had any

idea to at all. I never stated to Captain Tronsen that

I intended to return and to go to Cape York. I never

made any preparations to go to Cape York. I never

had an idea, because I believed this camp was all right,
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and mj intention and my belief was really that this

camp was good, and was going to be good. When I

arrived on the outside I went to a ticket office and in-

quired for tickets for the first boats next spring; I in-

quired for the steamer 'Oregon' and 'Elder/ and they

said they had sold out everything on that, they said,

except one boat they were going to build; they had the

scale in the oflflce; it wasn't laid yet, and I put a deposit

of |25 on a ticket."

On cross-examination the witness testified:

"When I went outside I tried to buy a ticket for the

very next spring, and they were all sold, the first fleet

of boats. That was November, 1899, when I went there.

All the tickets on the 'Oregon' to come up here in the

spring of 1900' were sold in the fall of the preceding

year. The next fleet were all sold, everyone of them;

so I had to take a ticket on a boat the scale wasn't laid

yet. Only once Captain Tronsen came to my house

that summer. He called at my tent the day before I

left. That is the first time. I knew Captain Tronsen

at that time. I knew him outside in Astoria, I was in

business there, and I know a good many people; that

is the only time he came. I did not go to his cabin

afterwards. It was this time he came to my cabin that

I asked him to look after my property. That was the

day before I left. I did not see him again before I left.

I told him to take care of my property, to take care of

my clothes, I was going to leave, to hold my lot and
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(Testimony of Sarah K. Rocks.)

keep the fence around, and he said I will, and jou will

<iud yonr things as voii left, that is the very words.

I heard him say before he was going to locate near by

a cabin, and I don't think of anybody else the time was

so short to select one, because I just found out that day

that I can't get the lumber for the house. I picked

i'aptain Tronsen out because I heard he was going to

stay here; he agreed very willingly, because he hadn't

a job and nothing to do in the winter time, and it was

nothing to trouble for him at all, I didn't give him

any inducement at all; nothing of that; and I also asked

Mrs. Rauma to release him if he come away, and she

took care besides. I did not ask him to live on the lot.

He said he was located near by and would take care of

my things and I should find he has left as I leave it.

I told him I just left my things in my tent, and he said

he would take care of it."

Mrs. RAUMA, recalled in rebuttal, testified as fol-

lows :

"I heard the testimony of Captain Tronsen on the

stand. Captain Tronsen stated to me at my house in

the latter part of April, 1900, that he had sold Mrs.

Olsen's lot, meaning Mrs. Rocks, for the sum of |1500,

and that he had placed |50O to her credit in the A. C.

Co. He told me he put up |500 for her. He said that

Captain Tronsen told me he sold the lot, and I asked

him what for he sold it, and he said he hadn't any time

to look after it any longer. I told him you don't got
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(Testimony of Mrs. Louise Rauma.)

no business to sell it, why didn't you tell me and I

would put somebody to look after it, she will be here

pretty soon—

"

On cross-examination, the witness testified as follows:

"This was the last part of April that I had the con-

versation with Captain Tronsen at my house. Captain

Tronsen came to my house,"

The above and foregoing is the substance of all the

testimony introduced in the above-entitled cause.

Be it further remembered that after the close of the

testimony the defendants requested the Court in writ-

ing to instruct the jury as follows:

In the United States District Court for the District of Alaska,

Second Division.

SARAH K. ROCKS,

Plaintiff,

ts.

E. O. LINDBLOOM and JOHN DOE,

Defendants.

Comes now the plaintiff in the above-entitled action,

and requests the Court to instruct the jury as follows:

The jury are instructed to find a verdict in favor of

the defendant.

If said instruction be refused, the said defendant, E.

O. Lindblom, requests the Court to give the following

instructions to the jury:
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1.

If the jury believe from the evidence that when the

plaintiff Sarah K. Rocks left the District of Alaska, in

the fall of 1899, she stated to the witness Tronsen that

he could build on the lot in controversy, and that she

did not intend to return thereto, tlie verdict should be

for the defendant.

2.

If the jury believe from the evidence that the wit-

ness Lampe found the said Tronsen in the quiet, peace-

able and exclusive possession of the lot of land in con-

troversy, residing thereon and claiming to own the same,

that the said J. H. Lampe in good faith, after having

made such reasonable inquiry as a prudent man would

do under like circumstances, purchased said lot from

the said Tronsen and paid a valuable consideration)

therefor, and that thereafter the said Lampe, for a

\aluable consideration, sold and conveyed said lot to

the defendant Lindbloom, who purchased the same in

like good faith and without any notice of plaintiff's

rights or claims, the verdict should be for the defendant.

3.
'

If the jury believe from the evidence that on or about

the 14th day of ^fay, 19€0, the defendant Lindbloom

found one J. H. Lampe in the quiet, peaceable and ex-

clusive possession of the lot of land in the complaint

described, claiming to hold, own and possess the same

as a town lot, located on public lands of the LTnited

States, that the said J. H. Lampe and his grantors had
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constructed on said lot a dwelling house used and occu-

pied by them; that finding- the said Lampe in the quiet,

peaceable and exclusive possession of said lot of land,

and finding the same J. H. Lampe so occupying and

claiming to own tlie same, the defendant Lindblooni in

good faith desiring to purchase the said lot of land did,

on or about the 14th day of May, 1900, pay to the said

J. H. Lampe tlie sum of |1500 for said lot and the im-

provements thereon, that said Lampe did thereupon

make, execute and deliver to the defendant a deed iu

writing of said premises, and did then and there deliver

to the defendant the quiet, peaceable and exclusive pos-

session of said lot, and the whole thereof, with the im-

provements thereon; that the defendant was at the time

of said purchase entirely ignorant of any claim to the

said lot by the said plaintiff, and did cause due and

diligent inquiry to be made to ascertain if any person

other than the said Lampe had or made any claim to

the said premises, or any part thereof, that after pur-

chasing said property from said Lampe the defendant

continued at all times thereafter to be in the quiet,

peaceable and exclusive possession thereof, and by him-

self and through his tenants he built upon, improved

and occupied said lot as a town lot, the verdict should

be for the defendant,

4.

If the jury believe from the evidence that in the

month of May, 190€, the defendant found the said

Lampe in the quiet, peaceable and exclusive possession

of said lot of land, with the dwelling-house built thereon.
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holding, using and occupying the same as a town lot,

that the defendant in good faith without notice of

plaintiff's claim for the sum of |1500 purchased the

same from said J. H. Lampe, and thereafter improved

the same and has since held and occupied said lot in

good faith, the verdict should be for the defendant.

5.

You are instructed that the premises in controversy

are part of the uusurveyed public lands of the United

States and that such land can only be held by settlement,

,improvement, occupation and use, and must be in the

actual bona fide possession of the settler or resident

and not an imaginary, pretended, fictitious possession.

By actual possession is meant such a possession as

6s accompanied by the real and effectual enjoyment of

ithe property. It is the possession which follows the

subjection of the property to the will and dominion of

the claimant and to the exclusion of others. And this

Ipossession must be evidenced by occupation or other ap-

propriated use according to the locality and character

of the principal premises. It must be, in other words,

an open unequivocal actual possession—notorious, ap-

parent, uninterrupted and exclusive, and carry with it

Imarks or evidences of ownership which apply in ordi-

Inary cases to the possession of real property.

I 6. ;
•

A mere entry upon property, remaining there for a

short time and then leaving the same, placing no one

in charge thereof, or leaving no improvements upon said
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proporty of such a nature as indicates an intention to

retnrn, is not snch a possession as will support a title

based on possession alone; for the law requires that

such possession should be continuous and uninterrupted

and visible to the world; the possession must be a foot

possession and the whole theory of the possessio pedis

(or foot possession) rests upon the assumption that the

acts of dominion which establish it, are such open,

notorious acts of ownership as usually accompany the

possession of real property and naturally spring from a

claim of exclusive dominion. They must not only carry

with them the usual indicia or marks of ownership,

•but they must be open, notorious and unequivocal, so

as to notify the public that the land is appropriated.

.Hence the acts of dominion must be such as to give

•notice to the public, or, to repeat, the possession must

'be open, unequivocal and actual, notorious, apparent,

•uninterrupted and exclusive, carrying with it the marks

and evidences of ownership.

: Be it further remembered that after arguments of

counsel, the Court charged the jury as follows:

District Court, Alaska, in and for the Second Division.

SARAH K. ROOKS, ^

TS. ^-No. 1180.

ERIC O. LINDBLOM. J ,

Charge to the Jury.

•Gentlemen of the Jury:

This is an action in the nature of ejectment wherein
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the plaintiff seeks to recoYer from the defendant E. O.

•Liudblom, possession of a lot on the northerly side of

Second Street, in the town of Nome, Alaska, the dimen-

sions of which are 50 feet 6 inches in width by 140 feet

in length measured from said street.

' In the complaint of the plaintiff is set forth her cause

of action wherein tlie principal allegations briefly ex-

pressed are as follows:

That plaintiff has an estate in fee simple in said lot

subject to the paramount title of the United States, and

that by virtue of said estate she has a legal right to the

possession and enjoyment of said lot;

That she on or about August 12th, 1899, while the

laud was vacant, unoccupied and unappropriated land

of the United States and open for location and occupa-

tion, entered on said land and took peaceable possession

of the same and resided thereon till on or about the

' day of May, 1900, at which time the defendant

wrongfully and unlawfully ousted and ejected the

plaintiff therefrom and wrongfully has ever since with-

'held possession of said premises and still so withholds

'the possession, to the plaintiff's damage of |5,000.

• The defendant in his answer denies all these allega-

tions and further alleges that Fred Tronsen on the 22d

day of November, 1899, when the same was vacant and

unoccupied land belonging to the Government of the

United States entered on said land and located said lot

in accordance with law ; that on said day he marked the

'Corners of said lot and afterwards built a house on and

improved the same, and afterwards on the 2d day of
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May, 1900, with J. A. Westby, who held au interest

therein conveyed the same to J. H. Lampe who after-

wards entered in to the peaceable possession thereof,

and later, on May 14th, 1900, by a deed of conveyance

transferred the same to the defendant for the price of

11500 and that the defendant and his grantors by virtue

of said acts of location, possession, improvement and

transfer, have been the owners of said lot for residence

purposes ever since the date of said Tronsen's location,

to wit, November 22d, 1899.

' It is apparent from the pleadings I have thus far re-

•cited that plaintiff claims to hold title to said lot as the

•first appropriator thereof, and defendant claims to hold

by a later location of said Fred Tronsen when the lot

was vacant and open to location, and the defendant

further pleads by way of defense that on the day

•of May, 1900, he found said J. H. Lampe in the quiet,

Tjeaceable and exclusive possession of said lot; that said

Lampe had built a dwelling-house on said lot and was

holding, using and occupying the same as a town lot;

that he paid said Lampe |1500 therefor and received

from said Lampe this deed therefor and he the defend-

ant has improved the same and the dwelling-houses

thereon at a cost of more than flOOO, and that prior to

the date of his purchase from said Lampe the plaintiff

had long since abandoned any claim she theretofore

had or made to said lot.

In a nutshell, the defendant pleads a general denial

of plaintiff's complaint, and then pleads that whatever

title the plaintiff ever had was lost by her abandon-
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ment of the lot. To the defenses thus set up plaintiff

replies, denying all defendant's allegations save that

the lot was worth upwards of ^00 and the improve-

ments were of the value of flOOO.

The plaintiff for relief seeks not only to recover pos-

session of the lot but also damages for the defendant

witholding the same from her.

You are instructeft that you are the sole judges of the

weight and credibility of the evidence and that the

Court is the sole judge of the law, and you must follow

the law given to you by the Court.

You are instructed that the land in controversy is a

part of the unsurveyed public lands of the United

States, and that the same is not within the limits of any

Government townsite under the laws of the United

States.

The plaintiff in an action of ejectment, and this is in

the nature of ejectment, must establish a legal title to

the premises in controversy, and she must recover if at

all on the strength of her own title, and not upon the

weakness of the title of the defendant. I, therefore,

charge you that the plaintiff in this action must estab-

lish by a preponderance of the evidence each of the al-

legations of her complaint; and unless the plaintiff

establish by a preponderance of the evidence the alle-

gations in her complaint, your verdict should be for the

defendant.

On the other hand, the defendant must by a prepond-

erance of the evidence in the case establish the aband-

onment set up as a defense to entitle him to your ver-
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diet. If he do not so i)rove au abandonment by the

plaintiff, yonr verdict should be for the plaintiff.

Tlie Court instructs the jury that the preponderance

of the evidence in the case is not determined by the

number of witnesses, alone testifying to any fact or

facts, but, in determining- where the preponderance is,

the jury must take into consideration the facts and cir-

cumstances proved in the case and also must consider

tlie opportunities or occasion of the witnesses seeing,

kuov^'ing or remembering what they testify to or about,

the probability or improbability of its truth, the rela-

tion or connection, if any, between the witnesses and

the parties, their interest or lack of interest in the re-

sult of the case, and their conduct or demeanor while

so testifying, and from all these facts and circumstances

determine upon which side is the w^eight or preponder-

ance of the evidence.

You are instructed that an appropriator or locator of

puldic lands for residence or business purposes must

segregate the portion appropriated from the public

domain and take actual possession thereof.

By actual possession as used in these instructions is

meant such a possession as is accompanied by the real

enjoyment and use of the portion appropriated and is

contradistinguished from imaginary or fictitious or

ideal possession.

It is the possession w^hich follows the subjection of

the property to the will and dominion of the claimant

t(t the exclusion of all others.

i^^uch appropriation to possession must be evideuccil
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l\T buildings, fences or other improvements on the

gTouud, thus giving notice to tlie worki that the particu-

hir ground has been appropriated to private use.

The possession which will establish a title in one per-

son as against adverse claimant must, in fine, be an

open, unequivocal, actual possession—notorious, appar-

ent, uninterrtipted, and to the exclusion of others, and

such as carries with it marks or evidence of ownership.

I charge you that by the expression '"actual posses-

sion" is not meant that the appropriator or locator in

order to hold the property must constantly stand watch

or guard upon it or be at all times in the actual, physi-

cal possession of it.

Having inclosed the lot, built upon it, improved it,

and made use of it in such a manner as to indicate

ownership, a claimant of a lot may leave it for a time,

and for such reasonable period as may be necessary

under the particular circumstances, provided he leave

it with an intention to return thereto.

As to what constitutes a reasonable period of absence

you are judges, gentlemen of the jury, and it may vary

with each particular case.

The defendant bases his claim to the property in part

on a deed from J. H. Lampe, who in turn claims l)y

other previous conveyance to him from his alleged

grantors in interest.

The jury are instructed that the legal affect of such

deeds of conveyance is to transfer only such title as the

grantors named in said deeds had in the property con-

veyed, and if you should find from a preponderance of
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the evidence that said gTantors had no interest, right or

title in said property then their grantees took nothing

by said conveyances even though they paid valuable con-

sideration therefor.

You are instructed that the questions of abandon-

ment is a question of fact to be determined by you. A
party who has obtained a possessory title to land such

J!s that in issue in this case may abandon the same, and

upon such abandonment the land is again open to occu-

pation and possession by any other person who may

choose to occupy it, and he may convey the title he so

acquires in the same manner as though he were the

original locator and with the same effect.

Xo arbitrary rule can be laid down to establish aban-

donment, the fact of abandonment being evidenced

purely by intent, as disclosed by the acts, words or con-

duct of the party.

In this connection you should consider all the testi-

mony introduced on this subject by both sides, showing

the acts and conduct of the plaintiff and her declara-

tions, both as testified to by her and as testified to by

the defendant and their witnesses, and determine there-

from whether she left the property in 1899 with or

Avithout an intention to return to the property. If she

left the property in 1899 under circumstances, as shown

by her acts and declarations, such as evidenced no in-

tention to retain the property, then there was abandon-

ment; if on the other hand she left it under such cir-

cumstances as showed an intention to retain it, then

there was no abandonment; and you may consider the
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manuer iu which .she left it, the condition in which she

left it, the improvements, if any which she erected upon

it, the property, if any, which she left thereon, and from

all the facts and circumstances as shown iu the evi-

dence, determine whether or not she abandoned the

property when she left it in 1899, or whether she then

intended to return to it and make further use of it.

If the jury believe from the evidence that the witness

Lampe found the said Tronsen in the quite, peaceable

and exclusive possession of the lot of land in contro-

versy, residing thereon and claiming- to own the same,

that the said J. H. Lamx)e in good faith having made

such reasonable inquiry as a prudent man would do

under like circumstances and obtaining no information

or notice of plaintiff's claim purchased said lot from the

said Tronsen and Westby his co-owner as alleged and

paid a valuable consideration therefor and that there-

after the said Lampe for a valuable consideration sold

and conveyed said lot to the defendant Lindblom, who

purchased the same in like good faith after like reason-

able inquiry and without any notice of plaintiff's rights

or claims, the verdict should be for the defendant.

By section 307 of the Code of Civil Procedure it is de

clared to be the law that, ''When permanent improve-

ments have been made upon the proi>erty, by the de-

fendant, or those under whom he claims, holding under

color of title adversely to the claim of plaintiff iu good

faith, the value thereof at the time of the trial not ex-

ceeding such damages shall be allowed as a setoff."

This section lays down the rule which will govern
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you in assessing the damao-es, if any, the plaintiff may

receive if you shall find for the plaintiff for the lot and

shall believe from the evidence that the defendant pur-

chased the lot in good faith from Lampe, believing him

to be the real owner of the lot, and withholds the same

from the plaintiff under the reasonable belief that he

is the real owner in law of the lot in controversy.

In accordance with this section in case you find for

the plaintiff and also find that the defendant Lindbloom

purchased the lot in good faith, believing that Lampe

was the owner of the lot in controversy when he took

over Lampe's title, your duty will be, in determining

the right of the plaintiff to damages, to determine from

the evidence the gross rental value of the property from

the date when defendant took possession of said lc<t

under his deed, and having ascertained from the evi-

dence the value of the improvements on the lot at the

date of this trial, you should offset the value of the im-

provements against the gross rental value, and if the

rental value exceeds the value of the improvements,

your verdict shall be for the plaintiff for the excess of

rental value so found as damages for the withholding

of said premises from her by defendant.

Should the improvements, however, exceed in value

the rental value of the lot from the date when the de-

fendant acquired possession, you will find no damages

for the plaintiff under the conditions above described.

Two forms of verdict will be submitted to you; after

}ou have unanimously reached a verdict you will adopt

the form of verdict which expresses your findings and
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return with the same into court duly signed by your

foreman, whom you will first select.
1

The pleadings and exhibits are sent out with you for

your use in the jurj-room during your deliberations.

You will now retire and consider of your verdict.

Xome, Alaska, Jan. 24th, 1005.

(Signed) ALFRED S. MOORE,

District Judge.

Be it further remembered that before the jury re-

tired to deliberate upon its verdict, the defendant took

certain exceptions to the charge and instruction of the

Court, and the refusal of the C^urt to give certain in-

structions requested by defendants, and to the giving

in a modified form of certain of the instructions re-

quested by defendant, said modifications being shown in

and by this bill of exceptions, which said exceptions are

as follows:

Jit the United States Distriet Court for tJiv District of Alaska,

Second Division.

SARAH K. ROCKS,

Plcointiff,

vs.

E. O. LINDBLO^l and JOHN DOE,

Defendants.

Memorandum of Exceptions Taken by the Defendant to

Instructions Given and Refused.

1. The defendant duly excepted to the refusal of tlie

Court to give the follOAving instruction to the jury:
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''The jnrj are instructed to tiud a verdict iu favor of

the defendant."

2. The defendant duly excepted to the refusal of the

Court to give instructions Xo. 1, requested by the de-

fendant to the jury, whicii read as follows:

''If the jury believe from the evidence that when

the plaintiff Sarah K. Rocks left the District of Alaska

in the fall of 1899 she stated to the witness Tronsen

that he could buihl on the lot in controversy, and that

she did not intend to return thereto, the verdict should

be for the defendant."

3. The defendant duly excepted to the refusal of the

Court to give to the jury instruction Xo. 2 requested by

the defendant, and to the modification of the same by

the insertion of the words "and obtaining no informa-

tion or notice of plaintiff's claim," which reads as fol-

lows:

"If the jury believe from the evidence that the wit-

ness Lampe found the said Tronson in the quiet, peace-

able, exclusive possession of the lot in controversy, re-

siding- thereon and claiming to own the same, that the

said J. H. Lampe, iu good faith, after having made

such reasonable inquiries as a prudent man would do

under like circumstances, and obtaining no information

or notice of plaintiff's claim, purchased said lot from

the said Tronson and paid a valuable consideration

therefor, and that thereafter the said Lampe, for a val-

uable consideration, sold and conveyed said lot to the

defendant Lindblom, who purchased the same in like
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good faith and without any notice of plaintiff's rights

or clainis, the verdict should be for tlie defendant."

4. Tlie defendant duly excepted to the refusal of

the Court to give to the jury instruction No. 3 requested

by the defendant, which read as follows:

"If the jury believe from the evidence that on or about

tlie 14th day of :\ray, 1900, the defendant Lindblom

found one J. H. Lampe in the quiet, peaceable and ex-

clusive possession of the lot of land in the complaint

described, claiming to hold, own and possess the same

as a town lot, located on public lands of the United

States, that the said J. H. Lampe and his grantors had

constructed on said lot a dwelling-house used and oc-

cupied by that finding the said Lampe in the quiet,

I)eaceable and exclusive possession of said lot of land,

and finding the same J. 11. Lampe so occupying and

claiming to own the same, the defendant Lindblom in

good faith desiring to purchase the said lot of land,

did on or about the 14th day of May, 1900, pay to the

said J. H. Lampe the sum of $1500 for said lot and im-

provements thereon, that said Lampe did thereupon

make, execute and deliver to the defendant, a deed in

writing of said premises, and did then and there deliver

to the defendant the quiet, peaceable and exclusive pos-

session of said lot and the whole thereof, with the im-

provements tliereon; that the defendant was at the

time of said purchase entirely ignorant of any claim

to the said lot by the said plaintiff, and did cause due

and diligent inquiry to be made to ascertain if any per-

son other tlian tlie snid Lampe had or made any claim
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to the said premises, or au}- i)tirl thereof, that after

purchasing said property from said Lampe tlie defend-

ant continued at all limes tliereafter to be in the quiet,

peaceable and exclusive possession thereof, and by him-

self and through his tenants he built upon, improved

and occupied said lot as a town lot, the verdict should

be for the defendant.'"

5. Tlie defendant duly excepted to the refusal of

the Court to give to the jury instruction No. 4, requested

by the defendant, which reads as follows:

''If the jury believe from the evidence that in the

month of May, 1900, the defendant found the said

l^ampe in the quiet, peaceable and exclusive possession

of said lot of la,nd, with the dwelling-house built there-

on, holding, using, and occupying the same as a town

lot, that the defendant in good faith, without notice of

plaintiff's claim, for the sum of $1500 purchased the

same from said J. H. Lampe, and thereafter improved

the same, and has since held and occupied said lot in

good faith, the verdict should be for the defendant."

6. The defendant duly excepted to the refusal of the

Court to give to the jury instruction No. 5, requested

by the defendant, which reads as follows:

"You are instructed that the premises in controversy

are part of the unsurveyed public lands of the United

States, and that such land can only be held by settle-

ment, improvement, occupation and use, and must be in

the actual bona fide possession of the settler or resident

and not an imaginary, pretended or fictitious possession.

By actual possession is meant such a possession as
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is accompanied by the real and effectual enjoyment of

tbo property. It is the possession which follows the

subjection of the property to the will and dominion of

tlie claimant and to the exclusion of others. And this

possession must be evidenced by occupation or other ap-

propriated use according to tlie locality and character

of the principal premises. It must be, in other words,

an open, unequivocal, actual possession—notorious, ap-

parent, uninterrupted and exclusive, and carry with it

marks or evidences of ownership which apply in ordin-

ary cases to the possession of real property."

7. The defendant duly excepted to the refusal of the

Court to give to thejury instruction No. 6 requested by

tlie defendant, which reads as follows:

"A mere entry upon property, remaining there for

a short time and then leaving the same, placing no one

in charge thereof, or leaving no improvements upon

said property of such a nature as indicates an intention

to return, is not such a possession as will support a

title based on possession alone, for the law requires that

such possession should be continuous and uninterrupted

and visible to the world; the possession must be a foot

possession, and the whole theory of the possessio pedis

(or foot possession) rests upon the assumption that the

acts of dominion which establish it, are such open, no-

torious acts of ownership as usually accompany the pos-

session of real property and naturally spring from a

claim of exclusive dominion. They must not only carry

with them the usual indicio or marks of ownership, but

they must be open, notorious and unequivocal so as to

notify the public that the land is appropriated. Hence,
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Ihe acts of dominion mnst bo snch as to give notice to

the public, or, to repeat, tlie povssession must be open,

nnequivocal and actual, notorious, apparent, uninter-

rupted and exclusive, carrying with it the marks and

evidences of ownership."

8. Defendant duly accepted to that portion of the

charge to the jury by the Court, which read as follows:

''It is apparent from the pleadings I have thus far

recited that plaintiff claims to hold title to said lot as

the first appropriator thereof, and defendant claims to

hold b^' a later location, and the defendant further

pleads by way of defense that on the day of May,

1900, he found said J. H. Lampe in the quiet, peaceable

and exclusive possession of said lot; that said Lampe

had built a dwelling-house on said lot, and was holding,

using and occuping the same as a town lot; that he paid

said Lampe $1500 therefor, and received from said

Lampe his deed therefor, and he, the defendant, has

improved the same, and the dwelling-houses thereon at

a cost of more than $1000, and that prior to the date of

the purchase from said Lampe the plaintiff had long

since abandoned any claim she theretofore had or made

to said lot.

In a nutshell the defendant pleads a general denial

of the plaintiff's complaint, and then pleads that what-

ever title the plaintiff ever had was lost by her abandon-

ment of the lot."

9. Defendant duly excepted to the following instruc-

tion given by the Court to the jury:

"You are instructed that the land in controversy is a
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pjirt of the unsiirveved public lands of the United States,

and that the same is not within the limits of any Gov-

ernment townsite under the laws of the United States."

10. The defendant duly excepted to that portion of

the Court's instructions to the jury, which read as fol-

lows:

^'On the other hand the defendant must, by a pre-

ponderance of the evidence in the case, establish the

abandonment set up as a defense to entitle him to your

verdict. If he do not so prove an abandonment by the

plaintiff, your verdict should be for the plaintiff."

11. The defendant duly excepted to that portion of

the Court's instructions to the jury which read as fol-

lows:

'^No arbitrary rule can be laid to establish abandon-

ment, the fact of abandonment being evidenced purely

by intent, as disclosed by the acts, words or conduct of

the party.

In this connection you should consider all the testi-

mony introduced on the subject by both sides, showing

the acts and conduct of the plaintiff and her declara-

tions, both as testified to by her and as testified to by

the defendant and their witnesses, and determine there-

from whether she left the property in 1899 with or with-

out an intention to return to the property. If she left

the property in 1899 under circumstances, as shown by

her acts and declarations, such as evidenced no inten-

tion to retain the property, then there was abandon-

ment; if, on the other hand, she left it under such cir-

cumstances as showed an intention to retain it, then
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there was no abandomueiit; aud you mav consider the

manner in which she left it, tlie condition in which she

left it, the improvements, if any, wliich she erected upon

it, the property, if any, Avliicii slie left thereon, and

from all the facts and circumstances as shown in the

evidence, determine whether or not she abandoned the

property when she left it in 1899, or whether she then

intended to return to it and make further use of it."

12. The defendant also exco})ted separately to that

portion of the last above-stated instruction, which read

as follows:

'^If, on the other hand, she left it under such circum-

stances as show an intention to retain it, then there

was no abandonment."

(Signed) IRA D. ORTON.

The jury thereupon retired aud afterwards returned

into court with a verdict in favor of the plaintiff.

Thereafter the defendant duly served and filed herein

his motion in writing for a new trial.

Be it further remembered that thereafter said mo-

tion came on regularly to be heaid, and was denied by

the Court to which the defendant then and there ex-

cepted.

And inasmuch as the foregoing matters and things do

not otherwise appear of record, the defendant presents

this bill of exceptions, and prc\vs that the same may be

settled and allowed.

IRA D. ORTON,

Attorney for Defendant.
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The foregoing bill of exceptions having been served,

filed and presented for settlement within the time al-

lowed b}' law, and extensions thereof made by orders

of Court upon stipulation of counsel, and being now

found true and correct is hereb}' settled and allowed.

Dated July IS, 1905.

ALFRED S. MOOIJE,

Judge District Court, District of Alaska, Second Div.

Service of the foregoing bill of exceptions is hereby

admitted this 14th day of June, 1905.

A. J. BRUNER,

Attorney for Plaintiff.

[Endorsed]: Original. No. 1180. In the United

States District Court for the District of Alaska, Second

Division. Sarah K. Rocks, Plaintiff, vs. E. O. Lind-

blom, Defendant. Bill of Exception. Filed in the Of-

fice of the Clerk of the U. S. Dist. Court, Alaska, Second

Division, at Nome, Alaska. Jun. 24, 1905. Geo. V.

Borchsenius, Clerk. By Angus McBride, Deputy Clerk.

].. Ira D. Orton, Attorney for Defendant. Re-filed in

^he Office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, Jul. 15, 1905. Geo.

V. Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. McB.
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1)1 the L'liilid Siaivs District Court for the District of Alaska,

Second Uirisioii.

SARAH K. KOOKS,

vs.

Plaintiff,

No. 1180.

E. O. LIXDBLOM,

Defeudaut.

Assignment of Errors.

Comes now the defendant above named and assigns

the following errors as having been committed by the

Court upon the trial and in the proceedings had in the

above-entitled action, upon which said defendant does

and will rely upon its writ of error to the United States

Circuit Court of Appeals for the Ninth Circuit

:

1. The Court erred in refusing to give the following

instruction to the jury:

''The jury are instructed to find a verdict in favor of

the defendant,"

2. The Court erred in refusing to give to the jury in-

struction No. 1, requested by the defendant which read

as follows: "If the jury believe from the evidence tliat

when the plaintiff Sarah K. Riocks left the District of

Alaska, in the fall of 1800, she stated to the witness

Tronsen that he could build on the lot in controversy,

and that she did not intend to return thereto, the verdict

should be for the defendant."
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3. The Court erred in refusing to give to the jury

instruction No. 2 requested by the defendant, and in

modifying the same by the insertion of the words ''and

obtaining information or notice of plaintiff's claim"

which read as follows:

"If the jury belieye from the evidence that the witness

Lampe found the said Tronsen in the quite, peaceable

and exclusive possession of the lot of land in contro-

versy, residing thereon and claiming to own the same,

hat the said J. H. Lampe in good faith after having

made such reasonable inquiry as a prudent man would

do under like circumstances, and obtaining no informa-

tion or notice of plaintiff's claim, purchased said lot

from the said Tronsen and paid a valuable considera-

tion therefor, and that thereafter the said Lampe for a

valuable consideration sold and conveyed said lot to

the defendant Lindblom, who purchased the same in

like good faith and without any notice of plaintiff's

rights or claims, the verdict should be for the defend-

ant."

4. The Court erred in refusing to give to the jury

instruction No. 3 requested by the defendant, which

read as follows:

"If the jury believe from the evidence that on or about

the 14th day of May, 1900, the defendant Lindblom

found one J. H, Lampe in the quiet, peaceable and ex-

clusive possession of the lot of land in the complaint

described, claiming to hold, own and possess the same

as a town lot, located on public lands of the United

States, that the said J. H. Lampe and his grantors had
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constructed on said lot a dwelling-house used and oc-

cupied by tlieni; tliat finding the said Lampe in the

quiet, peaceable and exclusive possession of said lot of

land, and findiuii the same J. H, Lampe so occupying

and claiming to own the same, the defendant Lindblom

in good faith desiring to purchase the said lot of land,

did, on or about the 14th day of May, 1900, pay to the

said J. H. Lampe the sum of -flSOO for said lot and the

improvements thereon, that said Lampe did thereupon

make, execute and deliver to the defendant, a deed in

vrriting of said premises, and did then and there deliver

to the defendant the quiet, peaceable and exclusive

possession of said lot and the whole thereof with the

improvements thereon; that the defendant was at the

time of said purchase entirely ignorant of any claim to

the said lot by the said plaintiff and did cause due and

diligent inquiry to be made to ascertain if any person

other than the said Lampe had or made any claim to

the said premises, or any part thereof, that after pur-

chasing said property from said Lampe the defendant

continued at all times thereafter to be in the quiet,

peaceable and exclusive possession thereof, and by him-

self and through his tenants he built upon, improved

and occupied said lot as a town lot, the verdict should

be for the defendant."

5. The Court erred in refusing to give to the jury

instruction No. 1 requested by the defendant, which

read as follows:

"If the Jury believe from the evidence that in the

month of May, 1900, the defendant found the said Lampe
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ill the quiet, peaceable and exclusive possession of said

lot of land, with the dwelling-house built thereon, hold-

ing, using and occupying the same as a town lot, that

the defendant in good faith, Avithout notice of plaintiff's

claim for the sum of flSOO purchased the same from J.

H. Lampe, and thereafter improved the same and has

since held and occupied said lot in good faith, the ver-

dict should be for the defendant."

0. The Court erred in refusing* to give to the jury

instruction No. 5, requested by the defendant, which

read as follows:

"You are instructed that the premises in contro-

versy are part of the unsurveyed public lands of the

United States and that such land can only be held by

settlement, improvement, occupation and use, and must

be in the actual bona fide possession of the settler or

resident and not an imaginary, pretended or fictitious

possession.

By actual possession is meant such a possession as is

accompanied by the real and effectual enjoyment of the

property. It is the possession which follows the sub-

jection of the property to the will and dominion of the

claimant and to the exclusion of others. And this pos-

session must be evidenced by occupation or other ap-

propriated use according to the locality and character

of the principal premises. It must be, in other words,

an open, unequivocal, actual possession—notorious, aj*-

paient, uninterrupted and exclusive, and carry with it

marks or evidences of ownership w^hich apply in ordi-

nary cases to the possession of real property."
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7. The Court crrod in refusing to give to the jury

instruction No. G requested by the defendants, which

read as follows:

"A mere entry upon property, remaining there for a

short time and then leaving the same, placing no one in

charge thereof, or leaving no improvements upon said

property of such a nature as indicates an intention to

return, is not such a possession as will support a title

based on possession alone; for the law requires that

such possession should be continuous and uninterrupted

and visible to the world; the possession must be a foot

possession, and the whole theory of the possessio pedi>3

(or foot possession) rests upon the assumption that the

acts of ownership as usually accompany the possession

of tl)e real property and naturally spring from a claim

of exclusive dominion. They must not only carry with

them the usual indicia or marks of ownership, but they

must be open, notorious and unequivocal, so as to notify

the public that the land is appropriated. Hence the

acts of dominion must be such as to give notice to the

public, or, to repeat, the possession must be open, un-

equivocal and actual, notorious, apparent, uninter-

rupted and exclusive, carrying with it the marks and

evidences of ownership."

8. The Court erred in charging the jury as follows:

"It is apparent from the pleadings I have thus far

recited that plaintiff claims to hold title to said lot as

the first appropriator thereof, and defendant claims to

hold by a later location of said Fred Tronsen when the

lot was vacant and open to location, and the defendant
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further pleads by way of defense that on the day

of May, 1900, lie found said J. H. Lampe in the quiet,

ixviceable and exclusive possession of said lot; that said

Lampe had built a dwelling-house on said lot and was

holding, using and occupying the same as a town lot;

that he paid said Lampe |1500 therefor and received

from said Lampe his deed therefor, and he the defendant

has improved the same and the dwelling-house thereon

at a cost of more than |1000 and that prior to the date

of his purcliase from said Lampe the plaintiff had long

since abandoned any claim she theretofore had or made

to said lot. In a nutshell, the defendant pleads a gen-

eral denial of the plaintiff's complaint and then pleads

that Avhatever title the plaintiff ever had was lost by

her abandonment of the lot."

1). The Court erred in giving the following instruc-

tion to the jury:

''You are instructed that the land in controversy is a

part of the unsurveyed public lands of the United

States, and that the same is not within the limits of

any Government tow^nsite under the laws of the United

States."

10. The Court erred in charging the jury as follows:

''On the other hand, the defendant must by a pre-

ponderance of the evidence in the case establish the

abandonment set up as a defense to entitle him to your

verdict. If he do not so prove an abandonment by the

plaintiff, your verdict should be for the plaintiff."

11. The Court erred in charging the jury as follows:

'^Xo arbitrary rule can be laid down to establish
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abandonment, the fact of abandonment being evidenced

purely by intent, as disclosed by the acts, words or con-

duct of the party. <

In this connection you should consider all the testi-

mony introduced on this subject by both sides, showing

tlie acts and conduct of the plaintiff and her declara-

tions, both as testified to by her and as testified to by

ihe defendant and their witnesses, and determine there-

from whether she left the property in 1899 with or

without an intention to return to the property. If she

left the property in 1899 under circumstances, as shown

by her acts and declarations, such as evidenced no in-

tention to retain the property, then there was abandon-

ment; if on the other hand she left it under such circum-

stances as showed an intention to retain it, then there

was no abandonment; and you may consider the manner

in which she left it, the condition in which she left it,

the improvements, if any w^hich she erected upon it, the

property, if any, which she left thereon, and from all the

facts and circumstances as shown in the evidence, deter-

mine whether or not she abandoned the property when

she left it in 1899 or whether she then intended to re-

turn to it and make further use of it."

12. The Court erred in giving that portion of the

last above stated instruction to the jury, which read as

follows

:

"If, on the other hand, she left it under such circum-

stances as show an intention to retain it, then there

was no abandonment."

13. The Court erred in permitting the plaintiff when
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testifying as a witness on her own behalf, to state over

the objection and exception of the defendant, as to the

conversation she had with Captain Tronsen before hep

departure from Nome in tlie year 1899, as appea.rs from

tlie following question answer, objection and exception:

'^Q. When you found you could not get the lumber

TO build the house what did you do then?

A. Then I looked for somebody to take care of my

things and keep the fence up and look out for my prop-

erty, and so a few days before I had a conversation with

Captain Ti-onsen, and I learned he was going to stay

hiere in Nome and was going to live nearby in a cabin,

which cabin belongs to Mr. Silian and Nelson.

Mr. ORT'ON.—I object to any arrangement she made

with Mr. Tronsen, as not binding upon Mr. Lindblom

and as incompetent, irrelevant and immaterial.

Tlie COURT.—Objection overruled. Exception taken

by defendant." '

14. The Court erred in overruling the objection of

the defendant to the question asked the plaintiff when

a witness on her own behalf, which read as follows:

"What did Captain Tronsen do?" and also the ques-

tion, "What did he say or do?" questions, objections

and answers being as follows:

"Q. What else did you do, Mrs. Rocks?

A. I went to Captain Tronsen and I say I got to go

out, I can't get the lumber to build the house, and I

can't stay

—

Q. What did Captain Tronsen do?
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yir. ORTOX.—Same objection, incompetent, irrele-

\aut and immaterial and not binding on Mr. Lindblom.

A. I don't understand the question—what did he say

do YOU mean?

Q. Yes; what did say or do?

^Ir. OI\TON.—Same objection, not. binding on Mr.

Lindblom.

The COURT.—Objection overruled, exception taken

by defendant.

(The witness then continued testifying:)

Then I told Ciaptain Ttonsen I would have to go out,

and I asked liim if he would look after my things; he

said yes, because I have nothing to do; I stay here near-

by in this cabin near by and I have nothing to do all

winter, and I will do that for you; so I said will you go

over to my tent and I will show you the things I am

going to leave and if you will take care of them for me.

I want to hold this lot, because I believe it is valuable,

and keep the fence around it, and so the Captain said he

would—^he would look after it; and then I was going to

ask Mrs. Rauma—he came over to my tent; he came

over little while after, and I show my things; my bed-

clothes and I show my robe—he came over to the tent;

he came into the tent. I showed him the things I had;

the bedclothes and chairs and table and stove and box of

groceries there, and some things beneath the bed and

so much behind the bed, and I had a can for the

oioceries and I had cooking utensils, they were not the

very best, but that is all I got, so I said all these things

I leave here to hold my lot."
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15. The Court erred in permitting the plaintiff, when

a witness on her own behalf, to testify over the objec-

tion and exception of the defendant as to what in her

opinion was the rental valne of the lot in controversy in

1000, of the vacant lot withj the tent on it, the question,

objection and answer being as follows:

"Q. What, in your opinion, was the rental value of

that lot in 1900, the vacant lot with the tent on it?

Mr. ORTON.—We object as irrelevant, immaterial

and incompetent, for the reason that the witness has

not shown herself to be qualified, and second, that it

does not appear but that tlie rental value varied from

month to mouth, which, of course, we all know that it

did—that vacant lots in the fall and winter would

scarcely be worth anything.

The COUET.—Well, she is asked what it was in 1900,

and on cross-examination you can ask her. Objection

overruled. )

Exception taken by defendant.

A. Fifty dollars a month."

16. The Court erred in sustaining the objection of

ihe plaintiff to the question asked the plaintiff on cross-

examination, which reads as follows: "Q. When did

you come back here?" and in not allowing tlie defend-

ant to ascertain from the plaintiff when she returned

to Nome after the fall of 1901, the proceedings at the

trial being as follows; plaintiff having testified: "I went

outside in the fall of 1901," question was then asked

her on cross-examination: "When did vou come back
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here?'' 'Counsel for plaintiff then made the following

objection:

"Mr. BRUXER.—I object as immaterial and irrele-

vant and not proper cross-examination. I have not

asked her anything about those years.

Which objection was sustained and exception taken

by defendant."

17. The Court erred in permitting the witness Mrs.

Louisa Rauma to testify over the objection and excep-

tion of the defendant as to the conversations she had

with Captain Tronsen in regard to the lot in contro-

versy, the question, objection and ruling of the Court

and answer of the witness being as follows:

"Q. State what conversation you had with Captain

Tronsen in regard to the lot?

Mr. ORTON.—I object as incompetent, irrelevant and

immaterial and hearsay.

The COURT.—Objection overruled. Exception taken

by the defendant

A. He said he is caring for it along until Mrs. Olsen

came back."

18. The Court erred in sustaining the objection in-

terposed by the plaintiff to the question asked the

witness Captain Tronsen, which read as follows:

"Q. State whether you represented yourself to Mr.

Lampe as the owner of the lot."

The objection and ruling of the Court being as fol-

lows:
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"Mr. BRUNER.—I object as immaterial, irrelevaut

and incompetent.

The COURT.—Sustained. Exception taken by de-

fendant."

Wherefore, said defendant prays that said judgment

may be reversed and a new trial granted herein.

IRA D. ORTON,

Attorney for Defendant.

[Endorsed] : No. 1180. Original. In the United

States District Court for the District of Alaska, Second

Division. Sarah K. Rocks, Plaintiff, vs. E. O. Lind-

blom, Defendant. Assignment of Errors. Filed in the

Office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Xome, Alaska. July 20, 1905. Geo.

Y. Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. Ira D. Orton, Attorney for Defendant. :McB.

In the rnited States District Court, for the District of

Alaska, Secoiid Division.

SARAH K. ROCKS,

vs.

E. O. LINDBLOM,

Plaintiff,

Defendant.

Petition for Writ of Error and Order Allowing Same.

Comes now the defendant, E. O. Liudblom, and feel-

ing himself aggrieved by the judgment made and en-
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tered bercnii ou the i'2{l day of May, 1905, and petitions

the Court to allow him a writ of error herein to the

United States Circnit Court of Appeals for tlie Ninth

Circuit, and further prays the Court to fix the amount

of security to be given by him on said writ of error.

Dated Nome, Alaska, July 20, 1905.

IRA D. ORTON,

Attorney for said Defendant.

Order

.

The foregoing petition for writ of error is hereby al-

lowed; the said defendant is to give a bond in the sum

of twenty-five hundred dollars, conditioned according

to law, to be approved by the undersigned Judge of this

court, and when so given and approved, to operate as a

supersedeas.

Done at Nome, Alaska, July 20, 190-5.

ALFRED S. MOORE,

Judge of the United States District Court, Dist. of

Alaska, Second Division.

[Endorsed] : No. 1180. Original. In the United

States District Court for the District of Alaska, Second

Division. Sarah K. Rocks, Plaintiff, vs. E. O. Lind-

blom, Defendant. Petition for Writ of Error and Order

Allowing Same. Filed in the Office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska. July 20, 1905. Ceo. V. Borchsenius, Clerk.

By Angus McBride, Deputy Clerk. Vol. 3 Orders and

Judgments, page 381. Ira D. Orton, Attorney for De-

fendant. McB.
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In the United Slates District Court for the District of Alaska,

Second Division.

SARAH K. ROCKS,

Plaintiff,

^s-
I No. 1180.

E. O. LINDBLOM,
Defendant.

Bond on Writ of Error.

Know all men by these presents that we, E. O. Lind-

blom as principal, and J. J. Cole and Eugene Chilberg,

as sureties, are held and firmly bound unto Sarah K.

Rocks, plaintiff in the above-entitled action, in the sum

of (f2500) twentj-five hundred dollars, for the payment

of which well and truly to be made, we bind ourselves,

our and each of our heirs, executors, administrators

and assigns, firmly by these presents.

Sealed with our seals and dated this 22d day of July,

1905.

^N'hereas, lately at a session of the United States Dis-

trict Court, for the District of Alaska, Second Division,

in an action pending in said court between Sarah K.

Rocks, plaintiff, and E. O. Lindblom, defendant, a judg-

ment was, on the 22d day of May, 1905, rendered and

entered in favor of said plaintiff and against said de-

fendant, and said defendant having obtained from said

District Court an order allowing a Avrit of error to the

United States Court of Appeals for the Ninth Circuit

to review said judgment, and a citation directed to the



said Sarah K. Rocks is about to be issued citing and

admonishing her to be and ajvpear at the United States

Circuit Court of Appeals for the Ninth Circuit, at San

Francisco, State of California.

NoAV, therefore, the condition of the above obligalion

is such that if the said E. O. Lindbloom, defendant, shall

prosecute his said writ of error to effect and answer

all damages and costs if he fails to make his ])lea good,

then this obligation shall be void; otherwise it shall

remain in full force and effect.

E. O. LINDBLOM. [Seal]

J. J. COLE. [Seal]

EUGENE CHILBERG. [Seal]

United States of America,
^
rss.

'

;

District of Alaska. J

J. J. Cole and Eugene Chilberg, being first duly

sworn, each deposes and says, that he is one of the sure-

ties to the foregoing bond; that he is worth the sum of

I2500.0O over and above all debts and liabilities, and

exclusive of property exempt from execution.

J. J. COLE.

EUGENE CHILBERG.

Subscribed and sworn to before me this 22d day of

July, 1905.

[Notarial Seal] L. F. THOMAS,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.
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Foregoing bond approved in open court this July 22d,

1905.

ALFRED S. MOOKE,
Judge United States District Court, District of Alaska,

Second Division.

[Endorsed]: Xo. 1180. Original. Jii the United

States District Court for the District of Alaska, Second

Division. Sarali K. IJocks, Plaintiff, vs. E. O. Lind-

blooni, Defendant. Bond on Writ of Error. Filed in the

Office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska. July 22, 1905. Geo.

A'. Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. Ira D. Orton, .attorney for Defendant. Civil

Bonds, No. 3, page III. McB.

In the United States District Court for the District of Alaska,

Second Division.

SARAH K. ROCKS,

vs.

E. O LINDBLOOM,

Plaintiff,

Defendant.

Writ of Error (Copy).

United States of America—ss.

The President of the United States of America, to the

Honorable, the Judge of the United States District

Court, for the District of Alaska, Second Division,

Greeting;
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Because in the record and proceedings, as also in the

rendition of the judgineut of a ph'a whicli is in the said

District Oonrt, before yon. between Sarali K. Kocks,

phiintiff, and E. O. Lindblooni, defendant, a manifest er-

ror hath happened to the great damage of the said E.

O. Lindbloom, plaintiff in error, as by his complaint

appears.

We, being willing that error, if any hath been, should

be duly corrected, and full aiul speedy justice be done

to the parties aforesaid in this behalf, do command you,

if judg'meut be therein given, that then, under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, and all things concerning the same, to

the Justice of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the City and County of

San Francisco, in the State of California, together with

this writ, so as to have the same at the said place in

said Circuit on the 19th day of August, 1905, that the

record and proceedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to be

done therein to correct these errors what of right and ac-

cording to the laws and customs of the United States,

should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 22d day of July, 1905.
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Attest Diy band and seal of the TTnited States Dis-

trict Court f<'.r tlie District of Alaska, Second Division,

at the Clerk's office at Nome, Alaska, this 22d day of

July, 1905.

GEO. V. BOliCHSENlUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.

[Endorsed]: No. 1180. United States District Court,

District of Alaska. Sarah K. Bocks vs. E. O. Lind-

blom. Lodged Copy Writ of Error. Filed in the office

of the Clerk of the U. S. Dist. Court, Alaska. Second

Division, at Nome, Alaska. Jul. 22, 1905. Geo. V.

Borchsenius, Clerk. By Angus McBride, Deputy Clerk.

The Within Copy of ^^'rit of Error Lodged in the Clerk's

Office for Plaintitf in Error, July 22, 1905. McB.

In the District Court in and for the District of Alaska, Sccwid

Division.

SARAH K. ROCKS,

Plaintiff,

"^^^

) No. 1180.

E. O. LINDBLOM AND JOHN DOE,

Defendants.

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the fore-
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going typewritten pages, from 1 to 102, both inclusive,

is a true and exact transcript of the complaint, sum-

mons, answer, reply, verdict, judgment, bill of excep-

tions, assignment of errors, petition for writ of error

and order allowing same, bond on writ of error, and

lodged copy writ of error, in the case of Sarah K. Rocks

vs. E. O. Lindblom and John Doe, No. 1180, this court,

and of the whole thereof as appears from the records

and files in my office at Nome, Alaska; and further cer-

tify that the original writ of error and original citation

in the above-entitled cause are attached to this tran-

script.

Cost of transcript, |30.80, paid by Ira D. Ortou, at-

torney for defendants.

In witness whereof, I have hereunto set my hand and

affixed the seal of said court this 24th day of August,

A. D. 1905.

[Seal] GEO. V. BORCHSENIUS,

Clerk.

By Angus McBride,

Deputy Clerk.
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In the United States District Court, for the District of

Alaska, Secmid Division.

SARAH K. EOOKS,

vs.

E. O. LINDBLOOM,

Plaintiff,

Defendant1

Writ of Error (Original).

United States of America;—ss.

The President of the United States of America, to the

Honorable, the Judge of the United States District

Court for the District of Alaska, Second Division,

Greeting:

Because in the record and proceedings, as also in the

renditiou of the judgment of a plea which is in the said

District Court, before you, between Sarah K. Rocks,

plaintiff, and E. O. Lind bloom, defendant, a manifest ei-

ror hath happened to the great damage of the said E. O.

Lindbloom, plaintiff in error, as by his complaint ap-

pears.

We, being willing that error if any hath been, should

be duly corrected and full and speedy justice be done to

the parties aforesaid in this behalf, do command you,

if judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid and all things concerning the same, to the
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Justices of the United States Circuit Court of Appeals

for the Ninth Circuit, in the City and County of San

Francisco, in the State of California, together with this

writ, so as to have the same at the said place in said Cir-

cuit on the 19th day of August, 1905, that the record and

proceedings aforesaid being inspected, the said Circuit

Court of Appeals may cause further to be done therein

to correct these errors what of right and according to

the law^s and customs of the United States, should be

done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 22d day of July, 1905.

Attest my hand and seal of the United States District

Court for the District of Alaska, Second Division, at the

clerk's office at Nome, Alaska, this 22d day of July, 1905.

[Seal] GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.

[Endorsed]: Original No. 1180. In the United

States District Court, for the District of Alaska, Second

Division. Sarah K. Rocks, Plaintiff, vs. E. O. Lind-

bloom, Defendant. Writ of Error.
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In the United States District Court, for the District of

Alaska, Second Division.

SARAH K. ROCKS,

vs.

Plaintiff,

E. O. LINDBLOOM,

Defendant.

Citation.

United States of America^—ss.

To Sarah K. Rocks, Greeting.

You are liereby cited and admonished to be and ap-

pear at a term of the United States Circuit Court of Ap-

peals for the Ninth Circuit to be holden in the city and

county of San Francisco, State of California, on the 19th

day of August, 1905, pursuant to a writ of error filed in

the clerk's office of the District Court of the United

States, for the District of Alaska, Second Division,

wherein E. O. Lindbloom is plaintiff in error, and you

are defendant in error to show cause, if any there be,

why the judgment in the said writ of error mentioned

should not be corrected and speedy justice should not

be done in that behalf.

Witness the Honorable MELVILLE W. FULLER,,
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Chief Justice of the Supreme Court of the United

States, this 22d day of July, 1905.

ALFKED S. MOORE,

Judge of the United States District Court, for the Dis-

trict of Alaska, Second Division.

[Seal] Attest: GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.

Personal service of the foregoing citation admitted

July 24, 1905.

A. J. BRUNER,

Attorney for Sarah K. Rocks, Defendant in Error.

[Endorsed] : No. 1180. In the United States District

Court, for the District of Alaska, Second Division.

Sarah K. Rocks, Plaintiff, vs. E. O. Lindbloom, Defend-

ant. Citation.

[Endorsed] : No. 1218. United States Circuit Court

of Appeals for the Ninth Circuit. E. O. Lindbloom,

Plaintiff in Error, vs. Sarah K. Rocks, Defendant in Er-

ror. Transcript of Record. Upon Writ of Efror to the

United States District Court for the District of Alaska,

Second Division.

Filed September 14, 1905.

F. D. MONOKTON,
aerk.
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FOR THE NINTH CIRCUIT.

E. 0. LINDBLOM,

vs.

'

SARAH K. ROCKS,

Plaintiff in Error,

Defendant in Error.

BRIEF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

This is an action brought by defendant in error against

plaintiff in error to recover possession of a town lot sit-

uated in the City of Nome, District of Alaska, and for

damages for alleged wrongful withholding of the posses-

sion thereof. The action was commenced August 10th,

1904 (Tr., p. 5). The complaint alleges ownership by

the plaintiff of a legal estate on the lot in question, and

that she has the right of possession thereto. The lot is

described as being 50 feet 6 inches by 140 feet in size.

Paragraphs II and III of the complaint are as follows

:



''That the nature of the plaintiff's estate in the said

** premises is an estate in fee simple except for the para-

*'mount title of the United States, being a legal right to

''the exclusive possession, use and enjoyment of said

"premises and the whole thereof, together with the pre-

"ferred right of pre-emption from the United States.

"III.

"That on or about the 12th day of August, 1899, while

'

' the said land was still a part of the vacant, unoccupied,

"and unappropriated public lands of the United States,

'

' and open for location and occupation, the plaintiff here,

"a citizen of the United States over the age of 21 years,

"quietly, peaceably and lawfully entered upon and lo-

"cated and took possession of said land premises and

"occupied and resided upon the same and continued in

"the occupation and possession of the same until on or

"about the day of May, 1900 (Tr., p. 3).

The date of the ouster is placed at the day of

May, 1900, and damages in the sum of $5,000 are claimed

(Tr., p. 4). The answer contains denials of all the ma-

terial allegations of plaintiff's complaint. As a first

separate defense the defendant alleges in substance as

follows: That theretofore, to-wit, on November 22d,

1899, the lot of land described in plaintiff's complaint

was vacant and unoccupied government land, and on

that date one Fred Tronsen entered thereon and located



3

the same as a town lot in accordance with the laws of the

United States and the local customs, marking the bound-

aries, etc. That said Tronsen entered into possession

of the same, built a house thereon and afterwards, on

May 2, 1900, together with J. A. AVestby, who had ac-

quired an interest therein, conveyed the same to J. H.

Lampe; that J. H. Lampe afterwards, on May 14th, for

the consideration of $1,500, sold and conveyed the same

to plaintiff; that plaintiff immediately thereafter went

into the quiet, peaceable and exclusive possession of the

same and during the months of July and August, 1900,

built and constructed thereon a dwelling-house costing

more than one thousand dollars. This separate defense

further states that the ''Defendant has and he and his

*' grantors have been ever since November 22d, 1899, the

''owners of the lot of land described in plaintiff's com-

*' plaint and the whole thereof by virtue of location, oc-

"cupation, possession and improvement of the same as

"a town lot and for residence purposes" (Tr., pp. 8-10).

As a second further and separate defense the defend-

ant's answer alleged:

"That on or about the 14th day of May, 1900, this de-

"fendant found one J. H. Lampe in the quiet, peaceable

"and exclusive possession of the lot of land in the com-

" plaint described, claiming to hold, own and possess the

"same as a town lot, located on public lands of the United

"States, and the said J. H. Lampe had constructed on

"said lot a dwelling-house and he and his grantors and



'predecessors in interest had held, possessed, occupied

'and used the said lot and the whole thereof ever since

'the same was vacant and unoccupied public lands of the

'United States. That finding the said Lampe in the

'quiet, peaceable and exclusive possession of said lot of

'land as hereinbefore alleged, and finding the said J. H.

'Lampe so occupying and claiming to own the same, this

' defendant in good faith desiring to purchase the said lot

'of land, did on the said 14th day of May, 1900, pay to

'the said J. H. Lampe the sum of fifteen hundred dollars

'for said lot and the improvements thereon. That said

'Lampe did thereupon make, execute and deliver to this

'defendant a deed in writing of said premises, and did

'then and there deliver to defendant the quiet, peaceable

'and exclusive possession of said lot of land and the

'whole thereof and the improvements thereon. And this

'defendant was, at the time of said purchase entirely ig-

'norant of any claim to said lot by the plaintiff, and did

'cause, due and diligent inquiry to be made to ascertain

'if any person other than the said Lampe had or made

'any claim to said premises or any part thereof. That

'after purchasing said property from said Lampe this

'defendant continued at all times thereafter to be, and

'he still is in the quiet and exclusive possession thereof.

'That after so purchasing said property from said

'Lampe this defendant did, in the months of July and

'August, 1900, in good faith, at an expense of upwards

' of one thousand dollars, build and construct on said lot

'a dwelling-house and defendant so constructed and



''built on said lot the said dwelling-house without any

''knowledge of any claim made to said lot by the plain-

"tiff, and this defendant further alleges that the plain-

"tiff never did at any time until long subsequent to the

"building and completion of said dwelling-house notify

"the defendant of her said claim to said property, or

"make any claim to said property, but, on the contrary,

"stood by silently and allowed this defendant without

"notice, to in good faith build upon and improve said lot

"and expended in so doing in excess of the sum of one

'thousand dollars.

"And this defendant further alleges that by reason of

"the facts hereinbefore alleged, the said plaintiff is

"stopped and ought not now, in equity and good con-

" science, be allowed to assert or claim any title to the

"lands and premises described in plaintiff's complaint,

"or any part thereof (Tr., pp. 10-12).

As a third and last separate defense, it was further

alleged in the answer

:

"That on or about the day of May, 1900, this de-

"fendant found one J. H. Lampe in the quiet, peaceable

"and exclusive possession of the lot of land described in

"plaintiff's complaint. That said Lampe had built on

"said lot a dwelling-house and had possession of and

"was holding, using and occupying the same, and the

"whole thereof, as a town lot. And thereupon this de-

"fendant desiring to purchase the same, did pay the

"said J. H. Lampe therefor the sum of fifteen hundred

"dollars and the said J. H. Lampe did thereupon make,



** execute and deliver to this defendant a deed to said

"premises, and this defendant thereupon took posses-

"sion of the same, and has ever since held possession

''thereof and has improved the same and the dwelling-

'' houses thereon at a cost of upwards of one thousand

"dollars. That prior to the time when this defendant so

"purchased the said lot from the said Lampe the plain-

"tiif has long since abandoned any claim she theretofore

"had or made to said lot, or any part thereof (Tr., p. 12).

As a third and last separate defense, it was further

alleged in the answer

:

A reply was filed putting in issue the affirmative alle-

gations of the answer (Tr., p. 14).

Upon the issues as thus made up the case was tried be-

fore a jury resulting in a verdict and judgment for

plaintiff in the Court below for the possession of the lot

in controversy and $1250 dollars' damages for the

wrongful withholding thereof (Tr., pp. 16-19). To re-

view this judgment this writ of error was sued out.

The bill of exceptions contains all the evidence, the in-

structions to the jury and various instructions requested

by the defendant and refused or modified (Tr., pp. 73-

94).

SPECIFICATION OF ERRORS RELIED ON BY
PLAINTIFF IN ERROR.

L

The Court erred in refusing to give the instruction re-

quested by plaintiff reading as follows

:



''The jury are instructed to find a verdict in favor of

defendant" (Assignment of Error No. 1, Tr., p. 95).

II.

The Court erred in charging the jury as follows

:

*

' On the other hand, the defendant must by a prepond-

''erance of the evidence in the case establish the abandon-

''ment set up as a defense to entitle him to your verdict.

''If he do not so prove an abandonment your verdict

''should be for plaintiff" (Assignment of Error No. 10,

Tr., p. 100).

III.

The Court erred in charging the jury as follows

:

"No arbitrary rule can be laid down to establish aban-

"donment, the fact of abandonment being evidenced

"purely by intent, as disclosed by the acts, words or con-

'

' duct of the party.

"In this connection you should consider all the testi-

"mony introduced on this subject by both sides, showing

'the acts and conduct of the plaintiff and her declara-

"tions, both as testified to by her and as testified to by

"the defendant and their witnesses, and determine there-

'
' from whether she left the property in 1899 with or with-

'
' out an intention to return to the property. If she left

"the property in 1899 under circumstances, as shown by

"her acts and declarations, such as evidenced no inten-

"tion to retain the property, then there was abandon-
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"ment; if, on the other hand, she left it under such cir-

'

' cumstances as showed an intention to retain it, then

*' there was no abandonment; and you may consider the

"manner in which she left it, the condition in which she

"left it, the improvements, if any, which she erected upon
*

' it, the property, if any, which she left thereon, and from

"all the facts and circumstances as shown in the evi-

"dence, determine whether or not she abandoned the

"property when she left it in 1899, or whether she then

"intended to return to it and make further use of it"

(Assignment of Error No. 11, Tr. pp. 100-101).

IV.

The Court erred in giving that portion of the last

above stated instruction to the jury, which read as fol-

lows:

"If, on the other hand, she left it under such circum-

" stances as show an intention to retain it, then there was

"no abandonment" (Assignment of Error No. 12, Tr., p.

101).

POINTS AND AUTHORITIES.

I.

The Court erred in refusing to instruct the jury to find

for defendant.

In order to properly present this point it is necessary

to briefly state the substance of the testimony.

Mrs. Sarah K. Rocks, the plaintiff, arrived in Nome

July 14th, 1899. On Aug. 12, 1899, she staked the lot in



question and placed a location notice thereon. (Tr., pp.

20-21.) She dug a ditch around the lot, put a fence around

it and put up a tent with a board frame and floor. The

tent was 10 x 12 feet in size. (Tr., p. 22.) She lived on

the lot until about November 1st, when she left Alaska

for the states. The plaintiff testified that she left the lot

in charge of Captain Tronsen, who lived near by, and

also asked a friend of hers, Mrs. Rauna, to watch the lot

for her. She left some personal property of very small

value in the tent. (Tr., pp. 24-25.) When Mrs. Rocks

returned in the spring she found the defendant in posses-

sion. The circumstances under which the defendant en-

tered into possession appear from the record substan-

tially as follows

:

On May 2d, 1900, J. H. Lampe found J. A. Westby

living in a cabin on the lot and ascertained it was claimed

and occupied by F. Tronsen and J. A. Westby. Tronsen

had located it, had it recorded and built a cabin on it in

November, 1899. (Tr., pp. 43-45.) Lampe knew nothing

of any claim to the lot by plaintiff and bought it from

Tronsen and Westby, paying them $1,500 for it. (Tr., pp.

44,58-59.) He took a deed to the lot. (Tr., p. 55.) Lampe

took possession of the lot and on May 14th, 1900, sold

it to defendant Lindblom. He made a deed to Lindblom

and delivered him possession. (Tr., pp. 59-62.) The de-

fendant Lindblom testified to his purchase of the lot

from Lampe, that he examined the lot, had an attorney

investigate the title, that he bought it in good faith with-

out any notice of plaintiff's claim. He afterwards put
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valuable improvements on the lot. (Tr., pp. 68-70.) Mrs.

Rocks returned to Nome in the summer of 1900 and made

some claim to the lot, but took no legal steps against de-

fendant. (Tr., pp. 26-27.) The defendant at all times

thereafter remained in the continuous uninterrupted

possession of the lot, and this action was not commenced

until August 10, 1904, or four years and four months

from the time of its purchase by Lindhlom. (Tr., p. 5.)

It may also be noted that the witness Tronsen testified

that at the time Mrs. Rocks left in 1899 she said to him,
'

' Now I am going to leave the country ; if you want the

lot you can take it." (Tr., p. 42.) As this is denied by

Mrs. Rocks it is not of very great importance in this dis-

cussion.

Under the e\ddence just detailed we contend the in-

struction to find for defendant should have been given.

It is well settled that until a patent for government

lands issues the fee remains in the United States.

Carter vs. Ruddy, 166 U. S., 493.

Bagnell vs. Broderick, 13 Pet., 436, 450.

Langdon vs. Sherwood, 124 U. S., 74, 83.

We are aware that there are cases where ejectment

has been successfully maintained for portions of the

public domain, but examination of these cases shows that

in such cases the plaintiff has recovered on the strength

of prior actual possession, under the principle that proof

of prior possession is sufficient evidence of title as against

a mere intruder or trespasser.
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Carter vs. Ruddy, 166 U. S., 493.

Sahariego vs. Maverick, 124 U. S., 261.

Such being the case, it becomes important to examine

what evidence of prior possession is necessary to create

the presumption of title, and also whether the defendant

can be classed as an intruder or trespasser. A case di-

rectly ia point is Sahariego vs. Maverick, 124 U. S., 261.

Speaking of the presumption of title from possession,

Mr. Justice Matthews said: "It does not extend to

cases where defendant has acquired the possession

peaceably and in good faith and under color of title.

Lessee of Fowler vs. Whiteman, 2 Ohio State, 270;

Drew vs. Swift, 46 N. Y., 204. And in the language of

the Supreme Court of Texas, in Wilson vs. Palmer, 18

Texas, 592, 595 : The evidence must show a continuous

possession, or at least that it was not abandoned to

entitle a plaintiff to recover merely by virtue of such

possession." The learned justice further said: "It

therefore appears that prior possession is sufficient to

entitle a party to recover in an action of ejectment only

against a mere intruder or wrongdoer, or a person sub-

sequently entering without right. Another qualifica-

tion of the rule is that the action to regain the prior

possession must be brought within a reasonable time

after it has been lost. If there has been delay in bring-

ing the suit the animus revertendi must be shown and

the delay satisfactorily accounted for, or the prior
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'* IDOSsessor will be deemed to have abandoned his claim

" to the possession."

In the case at bar we find that both the plaintiff in error

and his grantor entered peaceably under a deed in writ-

ing from the occupant in possession. This gave them

at least ''color of title." ''Color of title" has been de-

fined as "apparent right." Newlin vs. Rogers, 51 Pac,

315, 316. (Kan.)

"A 'color of title' is that apparent right in the tenant

' which he has by his paper title which distinguishes him

' from the naked trespasser or intruder. He who holds

' under a paper title, therefore, which apparently gives

' him a right to the land which would lead an honest

' mind to the conclusion that the right to the land passed

' by the deed, and more especially when the delivery of

' the deed is accompanied by livery of seisin or posses-

* sion of the premises purporting to be conveyed, must

' be considered as holding under color of title. Sall-

' marsh vs. Crommelm, 24 Ala., 347, 352."

Vol. 2 Words and Phrases Judicially Defined, p.

1265.

"Color of title is anything in writing connected with

" the title which serves to define the extent of the claim.

" It is wholly immaterial how imperfect or defective the

" writing may be considered as a deed. If it is in writ-

'
' ing and defines the extent of the claim it is a sign sem-

" blance or claim of title. Field vs. Boynton, 33 Ga., 239,

"242; Veal vs. Robinson, 70 Ga., 809, 816; Street vs. Col-
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" Her, 45 S. E., 294, 118 Ga., 470; Heavner vs. Morgan,

'* 23 S. E., 874, 878, 41 W. Va., 428."

Vol. 2 Words and Phrases Judicially Defined, pp.

1267-8.

Where real property is held simply by possession as

is the case of town lots in Alaska, it certainly must be at

least ''color of title" to obtain a deed in writing from

the actual occupant, and obtain at the same time delivery

of quiet, peaceable and exclusive possession. And after

the expiration of four and one-half years does a person

show title by prior possession by showing that more than

six months prior to the entry of plaintiff in error she

had for a short period possession of the property in

question. If as is said in Sabariego vs. Maverick, 124 U.

S., 261, 297, the presumption of title '^does not extend

" to cases where the defendant has acquired the posses-

'' sion peaceably and in good faith, under color of title,"

it certainly has no application to the case at bar. And as

plaintiff introduced no other character of proof, we re-

spectfully insist that the peremptory instruction in favor

of the defendant in the court below should have been

given.

II.

The Court erred in its instructions to the jury on the

question of burden of proof.

The Court instructed the jury among other things as

follows

:



"The plaintiff in an action of ejectment, and this in

" the ilature of ejectment, must establish a legal title to

'' the premises in controversy, and she must recover if

*' at all on the strength of her own title, and not upon
'' the weakness of the title of the defendant. I, there-

" fore, charge you that the plaintiff in this action must
*' establish by a preponderance of the evidence each of

* * the allegations of her complaint ; and unless the plain-

'' tiff establish by a preponderance of the evidence the

*' allegations in her comjDlaint, your verdict should be

" for the defendant.

" On the other hand, the defendant must by a pre-

'' ponderance of the evidence in the case establish the

" abandonment set up as a defense to entitle him to your

^' verdict. If he do not so prove an abandonment by

'' the plaintiff, your verdict should be for the plaintiff/'

(Tr. pp. 80-81.)

The italicized portion of the instruction just quoted

was specially excepted to (Tr., p. 92) and assigned as

error (Tr., p. 10).

By this instruction all the other defenses, even the

general denial, are taken away from the defendant, and

the jury are bluntly told that abandonment by the plain-

tiff is the only defense upon which defendant may re-

cover. The Court said: ^'If he do not so prove ahandon-

" ment by the plaintiff, your verdict should be for the

''plaintiff/'

We contend that the defendant had the right to go to

the jury upon, first, the general denial ; second, upon the
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defense of abandonment; third, upon the second and

third separate defenses set up in his answer, (Tr., pp. 10-

12.) The court did in another instruction submit to the

jury the issues raised by the second and third separate

defenses. The instruction given on this subject was as

follows

:

** If the jury believe from the evidence that the witness

Lampe found the said Tronsen in the quiet, peaceable

and exclusive possession of the lot of land in contro-

versy, residing thereon and claiming to own the same,

that the said J. H. Lampe in good faitli, having made

such reasonable inquiry as a prudent man would do

under like circumstances and obtaining no information

or notice of i^laintiff's claim, purchased said lot from

the said Tronsen and Westby, his co-owner, as alleged

and paid a valuable consideration therefor, and that

thereafter the said Lampe for a valuable consideration

sold and conveyed said lot to the defendant Lindblom,

who purchased the same in like good faith after like

reasonable inquiry and without any notice of plain-

tiff's rights or claims, the verdict should be for the

defendant." (Tr. p. 84.)

Under the pleadings and evidence, and considering

the other instructions, we submit that it was clearly error

to tell the jury that if the defendant did not prove aban-

donment the ''verdict should be for plaintiff."

The pleading of one or more special defenses is not a

waiver of a general denial.
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Alaska Code of Civil Procedure, Sec. G3

Carter's Am. Code Alaska, p. 157.

1 Ency. PI. and Pr., p. 857 and cases cited.

Siler vs. Jeivett, 33 Cal., 92.

Sivift vs. Kingsley et al., 24 Barb., 541.

Ball vs. Putnam, 123 Cal., 134, 138.

Under the special circumstances of this case it was also

erroneous to instruct the jury that the burden of proof

was upon the defendant to show abandonment. The rule

in such cases is stated in Sahariego vs. Maverick, 124 U.

S., 261, 300, as follows : ''It follows that in cases where

" the proof on the part of the plaintiff does not show a

'' possession continuous until actual dispossession by

'' the defendant, or those under whom he claims, the

" burden of proof is upon the plaintiff to show that his

i( prior possession has not been abandoned. '

'

in.

The Court erred in instructing the jury on the issue

of abandonment.

In the Court's instruction on abandonment we find the

following: ''If she left the property in 1899 under

" circumstances, as shown by her acts and declarations,

" such as evidenced no intention to retain the property,

" then there was abandonment; if on the other hand she

" left it under such circumstances as showed an intention

" to retain it, then there ivas no abandonment."

Special exception was reserved to that part of the in-
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struction in italics (Tr., p. 12), and the giving of it as-

signed as error. (Tr., p. 101.)

It is undoubtedly true that tiie question of abandon-

ment is a question of intention. But the intention to

abandon need not have existed at the time plaintiff in

the court below left the property in November, 1899. If

at any time subsequent thereto up to the time this action

was commenced the said plaintitf abandoned the prop-

erty, it was a good defense. The jury had a right to con-

sider among other things on this question the fact that

plaintiff in error was in possession over four years be-

fore this action was commenced, but the instruction com-

plained of referred the whole matter to the state of mind

of defendant in error at the time she left the lot in 1899.

It is respectfully submitted that the judgment should

be reversed and a new trial ordered.

J. C. CAMPBELL,
W. H. METSON,
F. C. DEEW,
C. H. OATMAN,
IRA D. ORTON,

Attorneys for Plaintiff in Error.
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In the United States Circuit Court, for the Ninth JiidiciaV

Circuit, Western District of the State of Washington,

Northern Division.

In re Ex Parte: TUENER JACKSON,^
Lno. 1325.

Petitioner. J

Petition for a Writ of Habeas Corpus.

To the Honorable, the Above-entitled Court, and COR-

NELIUS H. HANFORD, Judge of the same:

I.

Comes now your petitioner. Turner Jackson, a citizen

of the United States and of the State of Washington,

and respectfully shows to your Honorable Court that he

is unlawfully held in custody by C B. Hopkins, United

States Marshal for the District of Washington, in the

United States penitentiary at McNeill's Island, in said

State of Washington, and within this District.

II.

That your petitioner was sentenced upon the 6th day

of January, 1899, and arrived at said penetentiary,

and was then incarcerated on the 13th day of

January, 1899. That the sentence of the Court be-

fore whom your petitioner was tried was that he should

be confined in said penitentiary for the period of ten

(10) years, and your petitioner has been incarcerated in

said penitentiary under said sentence ever since said
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13th day of January, 1899, and that at all times

since his incarceration in said penitentiary he has

been a good prisoner, and the record of his con-

duct shows that he has faithfully observed all of the

rules and has not been subjected to punishment, and

that he is entitled to a deduction from the term of his

sentence to be estimated under the laws of the United

States of America as commencing' on the first day of his:

arrival at the penitentiary, which deduction, under the

laws of the United States of America, amounts to ten

(10) days for each month of his sentence.

III.

That your petitioner has not been sentenced under

more than one sentence, but is incarcerated in said

penitentiary under one sentence alone.

IV.

That under and by virtue of said sentence, and the

condition and terms thereof, and the laws of the United

States of America your petitioner is entitled to a dis-

charge from said penitentiary, and was so entitled to a

discharge therefrom upon the 8th day of September, A.

D. 1905, but that said United States Marshal refuses

to discharge your petitioner from said penitentiary, al-

though his time for which he was sentenced, after de-

ducting "good time," as provided by the laws of the

United States of America, has fully expired.

V.

That your petitioner is a man of well-established

reputation, and was so at the time of his sentence. That
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he is in all respects entitled to the benefits of every law

of the United States providing- for the incarceration and

discharge of prisoners sentenced from any quarter of

the United States to any jail or penitentiary therein.

Wherefore, your petitioner prays that a writ of habeas

corpus may issue out of and under the seal of this Hon-"

orable Court, directed to C. B. Hopkins, United StateSi

Marshal for this District, commanding; him to have thel

body of your petitioner, together with the return ot

the date and cause of his detention, before this Honor-

able Court on a day to be designated therein, and that

on such returu and hearing had thereon your petitioner

may be discharged from said custody and imprisonment.

And your petitioner will ever pray.

TURNER JACKSON,

By R. S. JONES,

His Attorney.

United States of America,

Ninth Judicial Circuit,

State of Washington,

County of King,—ss.

Richard Saxe Jones, being first duly sworn, on oath

deposes and says : That he is attorney for the petitioner

above named; has read the foregoing petition, knows the

contents thereof, and the facts therein stated are true.

That he makes this affidavit upon behalf of the peti-

tioner because the petitioner is now incarcerated in the

penitentiary at McNeill's Island and cannot personally

make this affidavit.

R. S. JONES.
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Subscribed and sworn to before me this 2d day of

September, A. D. 1905.

[Notarial Seal] JAS. A. SNODDY,
Notary Public in and for the State of Washington, Re-

siding at Seattle.

[Endorsed]: Petition for a Wiit of Habeas Corpus.

Filed in the U. S. Circuit Court, Western Dist. of Wash-

ington. Sep. 4, 1905. A. Reeves Ayres, Clerk. H. M.

Walthew, Deputy.

In the United States Circuit Court, for the Ninth Judicial

Circuit, Westej'u District of the ^tate of Washington^

'Northern Division.

In re Ex Parte: TURNER JACKSON,
^

Petitioner. J

Writ of Habeas Corpus.

The United States of America, to C. B. Hopkins, United

States Marshal, Greeting:

We hereby command you that the body of Turner Jack-

son, in your custody detained, as it is said, h\ what-

ever name he may be charged, together with the date

and cause of his detention, you have before the United

States Circuit Court for the Ninth Judicial District,

holding terms at Seattle, Washington, in the City of

Seattle, County of King and State of Washington, on

the 9th day of September next, at ten o'clock in the

forenoon of that day, then and there to receive and sub-

mit to all and sinifular whatsoever the said Court shall
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consider coneei'iiiiig him in this behalf, and that you

have then and tliere this writ, with yonr doing's in the

premises.

Witness the Honorable C. H. HANFOKD, Judge of

said conrt, this 4th day of September, A. D. 1905.

0. H. HANFORD,

Judge,

[Seal] Attest: A. BEEVES AYRES,

Olerk of said Court.

By R. M. Hopkins,

Deputy.

In the United i^tates Circuit Court, for the Ninth Judiciah

Circuit, ^tate of Washington, Northern Division.

In re Ex Parte: TITRNETI JACKSON,^

Petitioner,
j

Marshal's Return.

United States of America,

Ninth Judicial District^

State of Washington,

County of King,—ss.

To the Honorable CORNEUIUS H. HANFORD, Judge

of the Above-entitled Court:

Comes now C. B. Hopkins, United States Marshal for

the above District, and in the matter of the above peti'

tion for a writ of habeas corpus, respectfully shows to

this Honorable Court, that it is true that one Turner
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Jackson, petitioner herein, is now and was at the time

of the service of said writ, in the custody of this re-

spondent, and further shows to this Honorable Court

that the detention of said petitioner by this respondent

is lawful, in this, to wit:

That said petitioner was turned over to the respond-

ent, or his predecessor in office as United States Marshal

for this District, for the purpose of incarcerating said

prisoner in the penitentiary at McNeill's Island in this

District, upon the 13th day of January, A. D. 1899, un-

der a sentence of ihiprisonment, under which the

said Turner Jaclvson was sentenced to be impris-

oned for tlie period of ten years (10) years; and

on said 13th day of jTanuary, 1899, said Turner Jackson

was duly imprisoned in the penitentiary of tlie Ignited

States of America, located at McNeill's Island, in tliis

district, and Ihe said Turner Jackson has been held in

said penitentiary, and is now detained therein, under

said sentence, which said sentence was duly and lav,-

fully issued from a court baving jurisdiction to issue

the same, and tbe commitment was duly and hiwfully

issued, and that the imprisonment of said petitioner is

lawful and according to law.

That the petitioner is entitled to all of the good time

allowed by law for prisoners in said penitentiary, and

his record of conduct shows that he has faithfully ob-

served all of the rules of said penitentiary and has not

been subjected to punishment, and that he is entitled

to such deduction from the term of his sentence as the

laws of the United States provide; but that under the
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laws of the Uuited States iu force and iu effect at the

time of his iiuprisoumeut, whicli tliis respondent be-

lieves to be the controlling law now in force in regard

to the limit of time which the petitionei' should be im-

prisoned, the term of imprisonment of said petitioner

has not yet expired, nor will it expire for more than a

period of one year after the date of this return.

Wherefore, your respondent, having shown to this

Honorable Court that said petitioner is held by due and

lawful process, nevertheless, now produces before this

Honorable Court the body of said Turner Jackson, peti-

tioner herein, at the time and at the place as in said

writ directed, and hereto attaches and makes a part of

this return said writ as upon him served, and prays that

said writ be denied, and that the petitioner be held to

await the expiration of his sentence, as by law provided.

C. B. HOPKINS,

United States Marshal.

By John Stringer,

Deputy.

[Endorsed]: Writ of Habeas <V)rpus, and Marshal's

Return on Writ. Filed in the U. S. Circuit Court,

Western Dist. of Washington. Sept. 4, 1905. A. Reeves

Ayres, Clerk. H. 31. Walthew, Deputy.
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In the United States Circuit Court, for the Ninth Judicial

Circuit, Western District of the State of Washington,

No7'thern Division.

In re Ex Parte: TURNER JACKSON,

Petitiouer,
!

Demurrer to Return.

Comes now the petitioner, Turner Jackson, and re-

spectfully demurs to the return of C. B. Hopkins,

United States Marshal, to the wi*it of habeas corpus is-

sued herein, for the following* reasons, to wit:

I.

That said return does not state facts sufficient to

constitute a valid return to said writ.

II.

That said return shows on its face that the petitioner

is restrained of his liberty after the time for which he

was sentenced, deducting good time, as by law provided,

has expired.

III.

That said return is insufficient in law to justify the

further imprisonment of your petitioner.

IV.

That said return shows upon its face that your peti-



vs. Turner Jackson. 9

tioiier is imprisoned and restrained of his liberty with-

out due process of hiw, and in conflict witli the statutes

and acts of Congress of the United ^ates of America.

Respectfully submitted,

WM. H. BRINKER,

R. S. JONEB,

Attorneys for Petitioner.

United States of America,

Ninth Judicial District,

State of Washington,

County of King,—ss.

R. S. Jones, attorney for the petitioner. Turner Jack-

son respectfully certifies that he has prepared the fore-

going demurrer, and is familiar with the contents

thereof, and that the same is well taken in point of law.

R. S. JONES,

Attorney.

[Endorsed]: Demurrer to Return. Filed in the U, S,

Circuit Court, Western Dist. of Washington. Sept. 4,

1905. A. Reeves Ayres, Clerk. H. M. Walthew, Dep-

uty.
: i
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United States Circuit Court, Western District of Washington,.

Northern Division.

Tn re TURNER JACKSON, Petitioner,

for Writ of Habeas Corpus,

CHARLES B. HOPKINS, U. S. .Aiar

slial, Respondent.

Opinion-

( Filed Sept. 14, 1905.)

Application by a United States prisoner for discharge

by writ of habeas corpus, under the provisions of the act

of Congress, entitled "An act to regulate commutation

for good conduct for United States prisoners," approved

June 21, 1902, 32 U. S. Stats. 397; IT. S. Compiled Stat-

utes, 1901, Supplement, 418. Hearing on the petition,

writ and return. Petition granted.

WM. H. BRINKER, RICHARD SAXE JONES, J.

B. METCALFE, for Petitioner.

JESSE A. FRYE, U. S. District Attorney, for Re-

spondent.

HANFORD, District Judge.

The petitioner was brought from Alaska to the U. S.

Penitentiary on McNeil's Island, and has betu incarcer-

ated there, as punishment for a crime of which he was

convicted in the District Court of Alaska. The term of im-

prisonment fixed by the sentence of the court is ten

years, and it is the petitioner's contention that he is en-
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titled to credit for good behavior to the extent of ten

days for each irionth, commencing on the first day of

his arrival at the penitentiary, as provided by an act

of Congress entitled "An act to regulate commutation

for good conduct for United States prisoners."* Ap-

proved June 21, 1902, 32 U. S. Stats., p. 397; U. S. Com-

piled Statutes, 1901, Supp. .448. The first section of said

statute is clear and not hard to understand. It provides

"that each prisoner who has been, or shall hereafter be,

convicted of any offense against the lavrs of the United

States, * * * whose record of conduct shows that he

has faithfull}^ observed all the rules and has not been

subjected to punishment, shall be entitled to a deduc-

tion from the term of his sentence, to be estimated as

follows, commencing on tlse first day of his arrival at

the penitentiary, prison, or jail, * * * upon a sentence

of ten years or more, ten days for each month." It is

a conceded fact that the petitioners conduct as a pris-

oner has been good, and that he has earned all of the

deduction on account of good behavior which the laws

of the United States allow to prisoners.

The respondent, under a sense of duty, resists the pe-

titioner's demand to be discharged from custody, on

the ground that the sentence in his case had been passed

prior to the enactment of the statute above quoted, and

therefore said statute is not applicable to his case, and

that under the provisions of sections 5543-44, U. S. R. S.,

and amendments, in act of March, 1875, and act of 3Iarch

1891, U. S. Compiled Statutes, 1901, pp. 3721, 3722, 3727,

in force when the petitioner was convicted and sen-
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tenced he is entitled to be credited ou account of irood

conduct five days for each month, and that the h\^v does

not allow any greater reduction in his favor. This

contention is based upon the third section of the act

of Congress of 1902, which reads as follows:

"That this act shall take effect and be in force fi-om

and after thirty days from the date of its approval,

and shall apply only to sentences imposed by courts sub-

sequent to the time tluit this act takes effect, as lierein-

before provided. Prisoners serving under any sentence

imposed prior to such time shall be entitled and receive

the comnmtation heretofore allowed under existing

laws. Buch existing laAvs are hereby repealed as to all

sentences imposed subsetjuent to the time when this

act takes effect."

There is an irreconcilable conflict between the provi-

sions of the first and third sections, for, as already stated,

the first section is clear and its meaning unmistakable.

The rule which it gives for compntation of time for good

behavior is applicable to the cases of prisoners previ-

ously convicted, as well as those who afterward shall

be convicted, and the third section is equally explicit

in providing that the act shall take effect and be in force

from and after a future date, and that it shall apply

only to sentences imposed subsequent to that date.

Therefore, the right of the petitioner to be discharged

depends upon the determination of the question whether

paramount effect shall be given to the first section or

to the last section of the statute. The antagonism of

the two sections is emphasized by the divergence in the
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opinions of the Courts which have had occasion to con-

strue the law. In the Walters case, 128 Fed. Rep. 791,

Judge Thomas, without discussing the question, held

that the act does not affect persons sentenced before

its enactment. In the Farrar case, 133 Fed. Rep. 254,

Judge Wheeler said:

"If the first section did not expressly apply to each

prisoner who has been convicted, as well as to those

who should be, the third section would plainly cut off

the relator; and, if the third section did not expressly

provide that the act should only apply to subsequent sen-

tences, he would be left within the first section."

And then the learned Judge proceeded to eliminate

the antagonism of the two sections by severing the first

and restricting the third as if it were a mere adjunct

of the second section. The result of his decision, if

sound, is to divide the statute into two parts, leaving

the first section to stand by itself, as if it were a sepa-

rate and independent enactment, and the second and

third sections constituting a detached and complete

law.

In view oi* the patent ambiguity of tlie statute itself

and the coiitiicting opinions in regard to it, it is neces-

sary to refer to the congressional record to ascertain

tile purpose of Congress in enacting the hiw, and give

effect to the legislative intent. I find that the Com-

mittee on Judiciary of the Honse of Representatives

made a report recommending the enactment of this law,

saying': "Your committee believes that the legislation

proposed by tlie bill is useful and necessary." The com-



14 The United States of America and Charles B. Hopkins

mittee also submitted as a part of its report the follow-

ing letter, written by the Attorney General:

"Department of Justice,

Washington, D. C, May 12, 1902.

Sir: Under the present practice with regard to the

commutation for good conduct allowed United States

prisoners, there is no uniformity whatever, and exper-

ience has shown the necessity for some modification of

the statutes governing this subject. United States

convicts confined in United States prisons, as well as in

some local institutions, are allowed five days on each

month of the term, without regard to its length. If

confined in a state institution, however, which has a

commutation system of its own, they are subject to the

terms of that system. It thus happens that one class

of United States convicts can earn but sixty days a

year, even if the sentence is for ten years, while others,

elsewhere confined, earn a much larger reduction.

In order to correct this evil, and to place all United

States prisoners on an equal footing in this respect, I

submit herewith draft of a bill for an act regulating

commutation for good conduct in the case of United

States prisoners. The table used has been compiled

from the laws governing this matter in the state of

Massachusetts, and is believed to be just and equitable.

In the administration of the laws as they are at present

a great deal of discontent and dissatisfaction is caused

among United States prisoners, especially when trans-

ferred from a state institution, where liberal commuta-
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tions are allowed, to a United States prison where they

can be given but five days in each month, no matter how

long their terms of sentence may be.

It is hoped there will be no objection to the passage

of the bill, as the necessity for the legislation is be-

lieved to be urgent.

P. 0. KNOX,

Attorney General.

Hon. GEORGE W. RAY,

Chairman Judiciary Committee,

House of Representatives."

From the foregoing it is apparent that Congress was

prompted to enact this law by the recommendation of

the Attorney General; that the evil intended to be rem-

edied by the enactment was inequalit}^ in the time

w^hich United States prisoners could earn by good be-

llavlor under the provisions of previous laws, and that

the object of the law was to prescribe a uniform rule.

If convicts under sentence at the time w^hen the act be-

came effective are denied its benefits, the evil intended

to be remedied must continue until all convicts pre-

viously sentenced for long terms who are imprisoned

in United States penitentiaries and jails, and all those

confined in state prisons in which the time allowance is

less liberal than the rule prescribed by this statute,

shall have been discharged, and the object of the law

cannot be accomplished for many years. For this

reason it is my opinion that the true intent of the legis-

lative mind in the enactment of this law is expressed in
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the first sectiou, and that the words of the third section

limiting the application of the law to subsequent sen-

tences are to be deemed, as an inadvertent expression,

inconsistent with the object of the law.

The rule of construction which deems tht latest ex-

pression of the legislative will in a statute as a repeal

of all inconsistent laws previously enacted cannot be ap-

plied in this instance for two reasons, viz.: First: The

limitation in the third section is inconsistent with the

object of the law, because it continues for an indefinite

time inequality, which is the evil intended to be

remedied. Second: There was in fact no difference in

time in the enactment of the first and third sections,

the bill was not considered and voted upon section by

section but was acted upon as an entirety, except, that

one amendment which was recommended in the report

of the committee above referred to was adopted by the

House of Eepresentatives by unanimous consent, and

then the bill as amended was passed by the House with-

out debate, without opposition, and without a roll-call,

and it was afterwards gulped by the Senate without

mastication; that is to say, it was passed as a whole by

unanimous consent, without a roll-call, and immediately

returned to the House without amendment. See Con-

gressional Record, Volume 35, pp. 6134, 7447, 7453.

It is worthy of mention that immediately after the

bill had been passed by unanimous consent in the Sen-

ate, Senator Hoar made the following extraordinary

statement

:
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"With tlie leaAe of the Senator from (Jaliforuia I

should like to make one statement about the bill which

has just passed.

I received a great many (-ommunications from

different parts of the country saying that it ought to

A'pply to eases of prisoners sentenced heretofore, and

undoubtedly that would be quite desirable, but there

was a very serious doubt in the minds of members of

the committee of the constitutional power of Congress

to pass a bill of that sort which should apply to

sentences heretofoi'e imposed. Therefore tlie commit-

tee thought it unwise to include such a provision."

No person would seriously suggest the idea that

prisoners have vested rights, to suffer punishment,

which may not be abridged by the shortening- of terms

of imprisonmeni, without violating the national con-

stitution; and if a law abbreviating terms of imprison-

ment may be regarded as an infringement of the power

to grant pardons, pertaining to the executive branch of

the government, an objection on that ground woiild ap-

ply as well to any statute affecting future convictions

as to a law applicable to cases in which sentences had

been previously passed. The constitutionality of this

law in either of its phases has not been attacked, and as

the first section does clearly and unmistakably include

cases of prisoners sentenced previous to the enactment

of the law, the above-quoted remark must have been one

of the pleasantries for which the facetious Senator from

Massachusetts was noted. At any rate, as the remark

was not made until after the bill had been passed, it
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affords no ground for supposing that either the Senate

or House of Representatives intended that the first sec-

tion should be understood otherwise than according to

the sense of the words used in its construction.

For the reasons above set forth, I direct that an order

be entered granting the petition, and that the prisoner

be discharged.

O. H. HANFORD,
Judge.

[Endorsed] : Opinion. Filed in the U. S. Circuit

Court, Western Dist. of Washington. Sep. 14, 1905.

A. Reeves Ayres, Clerk. H. M. Walthew, Dep.

In the United States Circuit Court, for the Xinth Judicial

Circuit, State of Washington, Northern Division.

In re Ex Parte: TURNER JACKSON, ^

Petitioner. J

Order of Discharge.

To the Honorable C. B. HOPKINS, United States

Marshal:

It is hereby ordered and directed that the above-en-

titled matter having come on regularly to be heard be-

fore this Court on the 9th day of September, A. D. 1905,

Turner Jackson, the petitioner therein, being repre-

sented by his counsel, Wm. H. Brinker and Richard

Saxe Jones, and the United States of America being
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represented by the United States Attorney for this Dis-

trict, the Honorable Jesse Frye, and all the matters

therein involved being duly heard, and the Court fully

advised in the premises, this Court has regularly held

and determined that Turner Jackson, a prisoner now

held in custody by you at the penitentiary at McNeill's

Island, in the State of Washington, is unlawfully held

in custody, his term of imprisonment having expired as

provided by law.

Therefore, you are hereby ordered and directed to

forthwith discharge from such custody and imprison-

ment the said Turner Jackson.

Done under the seal of this court, this 9th day of

September, A. D. 1905.

C. H. HANFORD,

Judge.

[Seal U. S. Circuit Court.] A. REEVES AYRES,

Clerk,

By R. M. Hopkins,

Deputy Clerk of said Court.

[Endorsed] : Order of Discharge. Filed Sept. 11,

1905. A. Reeves Ayres, Clerk. By A. N. Moore,

Deputy.
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lit th< L iiitrd Stdfc.s CirriiH Coiiif, for I hi Xiiith -1 udickd

Virciiii, State of \Vti.sJiin,/toii, Xorthcni Diii.^-ion.

lu re Ex Paite: TtRXKR JA( 'K.SUX, >

Pt^titioiier.
J

Order of Discharge (Certified Copy).

To the Honorable </. H. UOPKINS, I'liiTed J^tates

Marshal:

It is hereby ordered ami directed that the above-en-

titled matter having come on regularly to be heard be-

fore this Court on the 9tli day of September, A. I). 1905,

Turner Jackson, the petitioner therein, being repre-

sented by his counsel, Wm. H. Brinker and Richard

Saxe Jones, and the United States of America being

represented by the United States Attorney for this Dis-

trict, the Honorable Jesse Frye, and all the matters

therein involved being duly heard, and the Court fully

advised in the premises, this Conn has regularly held

and determined that Turner Jackson, a prisoner now

held in custody by you at the penitentiary at McNeill's

Island, in the State of Washington, is unbnvfuUy lield

in cnstody, his term of imprisonment having expired as

provided by law.

Therefore, you are hereby ordered and directed to

forthwith discharge from such custody and imprison-

ment the said Turner Jackson.
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Done iiuder the seal af this court, this 9th day of

September, A. D. 1905.

C. H. HANFORD,

Judge.

[Seal IT. S. Circuit Court.

J

A. liEE'N^ES AYRES,

Olerk.

By R. M. Hopkins,

Deputy Clerk of said Court.

The foregoing is a full, true and correct copy of an

original order made on the 11 day of Sept., 1905.

Witness my hand and official seal, this 11 day of Sept.,

1905.

[Seal] A. REEVES AYRES,

Clerk.

By A. N. Moore,

Deputy.

Marshal's Return to Order of Discharge.

In re Ex Parte TURNER JACKSON.

I hereby certify that I received the attached order of

discharge on the 11th day of Sept., A. D. 1905. That

the Honorable District Court liaving immediately^ sub-

sequent to the issuance of this order granted an appeal

made by the United States through its Attorney, Hon.

Jesse A. Frye, to the United States Circuit Court of Ap-

peals, and having fixed the bail of said Turner Jackson

at ten thousand (|10,000.00), and he having failed to give

said bail, I am unable to discharge the said Turner
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Jackson from the U. S. Penitentiary at McNeil's Island,

Wash.

C. B. HOPKINS,
United States Marshal.

By John Stringer,

Deputy United States Marshal.

Dated Sept. 18, 1905.

Filed in the U. S. Circuit Court. Western Dist. of

W^ashington. Sept. 18, 1905. A. Reeves A.^Tes, Clerk.

A. N. Moore, Dep.

In the United States Circuit Court for ihr Western District

of Washingtoiiy Xorthern Divisiou.

In re Ex Parte: TURNER JACKSON, ^

I No. 1325.

Petitioner. J

Exceptions of United States Attorney.

Comes now the United States Attorney for the West-

ern District of Washington, and duly excepts to the or-

der of discharge made and entered in the above-entitled

matter on this 11th day of September, 1905; for the

reason and upon tlie grounds following, to wit:

I.

That said order of discharge is not supported by the

law controlling in the premises.

II.

That said order of discharge is contrary to the facts

in the premises.
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III.

That said order of discharge is not warranted by nor

supported by the facts, nor by the law in the premises.

JESSE A. FRYE,

United States Attorney.

Which exceptions arc allowed this day.

O. H. HANFORD,
Judge.

[Endorsed] : Exceptions. Filed Sept. 11, 1905. A.

Reeves Ayres, Clerk. By A. N. Moore, Deputy.

In the United States Circuit Court for the Western District

of Washington, Northern Division.

In re Ex Parte: TURNER JACKSON,^
I No. 1326.

Petitioner.
J

Petition for Appeal to the Circuit Court of Appeals for the

Ninth Circuit, and Order Allowing Same.

To the Honorable CORNELIUS H. HANFORD, Judge

of the Above-entitled Court:

Comes now Charles B. Hopkins, United State.s Mar-

shal for the Western District of Washington, and the

United States of America, in the above-entitled matter,

by its attorney, Jesse A. Frye, United States Attorney

for the Western -District of Washington; and feeling

and deeming themselves aggrieved by the order and

jwdgment of discharge made and entered and filed in
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tlie above-entitled proeeedino on the lltJi dav of Sep-

tembei', 1905; do Uei-ebv ap])eal from tlu- said older and

judgment of discliaroe to the Tnited States Circuit

Court of Appeals for the Ninth Circuit, and pray that

their appeal may be allowed, and that a transcript of

the record and all proceedings and papers upon which

said order and judgment was made and entered, duly

authenticated, mar be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit; petitioners

respectfully i)ray that on account thereof their ap-

peal be allowed to correct the errors complained of and

to reverse, annul and set aside the said order and judg-

ment.

Your petitioners further say, that they have this day

filed herein their assignment of errors committed by

the Court in this proceeding and intended to b(^ urged

by your petitioners as appellants in the prosecution of

this suit upon appeal.

Petitioners further slxtw that this appeal is x^rose-

cuted by and under the direction and authority of the

Attorney-General of the United States, and on behalf

of the United States, and they respectfully pray that

said appeal may be allowed without bond.

Dated this 12th day of September, 1905.

JESSE A. FRYE,

United States Attorney for the AVestern District of

Washington.

Order.

And now, to wit, on the 12th day of September, 1905;

it is ordered that the appeal in the above-entitled pro-
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ceediug be allowed as prayed for by (he said ITiiited

S'tates Marshal and the United States;

And it is further ordered that said i^etilioiier. Turner

Jackson, may be enlarged pending said a])])eal upon ex-

ecuting a recognizance with sureties, in tlu^ sum of ten

thousand dollars, to the satisfaction of the clerk of this

court for his appearance to answer the judgment of the

United States Circuit Court of Appeals for the Ninth

Circuit, and upon failure thereof to give bail, to remain

in the custody of the warden of the United States Peni-

tentiary on McNeill's Island, Pierce County, State of

Washington, until discharged by law.

C. H. HANFOED,

District Judge of the Western District of Washington.

[Endorsed]: Petition for Appeal and Order. Filed

Sept. 12, 1905. A. Reeves Ayres, Clerk. By A. N. Moore,

Deput}'.

Ill the Circuit Coiiri uf the United l^tates for the Western

District of Washington, Northern Division.

In re Ex Parte: TURNER JACKSON,^
^No. 1325.

Petitioner. J

Assignment of Errors.

Comes now the United States and the United States

Marshal, appellauts in the above-entitled proceeding, by

its attorney, Jesse A. Frye, United States Attorney for

the Western District of Washingtou, and in connection

with their appeal herein, say: That in the record and
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proceedings in the above-entitled matter, and in the or-

der and judgment rendered and entered herein on the

11th day of September, 190o, there is manifest error, in

this, to wit:

I.

That the Court erred in finding tiiat tlie petitioner.

Turner Jackson, was wrongfully restrained of his lib-

erty.

II.

That the Court eiTed in finding that the petitioner.

Turner Jackson, was unlawfully held in custody by the

United States Marshal for the Western District of

Washington.

III.

The Court erred in holding and finding that the peti-

tioner, Turner Jackson, was unlawfully held in custody

by the Warden of the United States Penitentiary on Mc-

Neill's Island, Washington.

IV.

The Court erred in holding and finding that the term

of imprisonment of the petitioner. Turner Jackson, liad

expired as provided by law.

V.

The Court erred in ordering and adjudging that the

I)etitioner, Turner Jackson, was entitled to be dis-

charged from the custody of the United States Mar-

shal.

VI.

The Court erred in orderinu and directing the United



vs. Turner Jackson. 27

States iMarslial for the Western District of VVasliiiig-

ton to discharge said Turner Jackson from custody and

impris-onment.

VII.

The Court erred in ordering and directing that the

petitioner, Turner Jackson, be discharged from the

United States penitentiary on McNeill's Island.

VIII.

The Court erred in ordering the petitioner, Turner

Jackson, to be released from the custody of the officers

of the United States.

IX.

The Court erred in releasing and discharging the peti-

tioner from the custody of the officers of the United

States and restoring him to his liberty.

X.

The Court erred in entering the order and judgment

of date of September 11, 1905, in the premises, discharg-

ing the petitioner, Turner Jackson, from the custody

of the United States officers and restoring him to his

liberty for the reason that said order and judgment is

not supported by the law in the premises, and that said

order and judgment of discharge is contrary to the facts

in the premises, and that said order and judgment of

discharge is not warranted, nor supported by the facts,

nor the law in the premises, and that said judgment

and order of discharge are contrar^^ to law.

Wherefore, the United States Marshal for the Western

District of Washington, and the United States of Amer-
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ica, Appellauts, pi'Jiv; that tlieii- assignment of errors

be entered upon the record in this proceeding;

And they fnrther pray that upon the heanug of this

appeal it may be adjudged by the TTnited States Circuit

Court of Axvpeals for the Ninth Circuit, tliat the order

and judgment in tliis proceeding entered on the 11th day

of September, 1J>05, be in all things reversed and set

aside, and in all tilings held for naught, and that the

petitioner, Turner Jackson be remanded to the custody

of the United States Marshal for the Western District

of Washington, and that he niay be imprisoned in the

United States Penitentiary on McNeill's Island, State

of Washington, and there held until his term of sentence

expires according to laAv.

JESSE A. FKYE,

United States Attorney and Attorney for Appellants.

[Endorsed]: Assignment of Errors. Filed Sept. 12,

1905. A. Reeves Ayres, Clerk. By A. N. ^Nloore, Deputy.

In Ihe United Sinter Circuit Conri for the Wcstirn District

of Washinf/ton, Northern Division.

In re Ex Parte: TURNER JACKSON,^
^No. 1325.

Petitioner. J

Citation (Copy).

United States of America—ss.

To Turner Jackson, and to Richard Saxe Jones and Will-

iam H. Brinker, His Attorneys:

You. and each of you, are hereby cited and admon-
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ished to be aud appear before the United States Circuit

Court of Appeals for the Ninth Cirituit at the city of San

Francisco, in the State of California, within thirty days

from the date of tJiis citation pursuaul to an appeal

tiled in the Clerk's office of the Circuit Court of the

United States for the Western District of Washington,

Northern Division, In re I']x Parte: Turner Jackson,

Petitioner, and show cause, if any there be, why the or-

der and judgment of the Circuit Court of the United

States for the Western District of Washington in said

appeal mentioned should not be reversed and set aside,

and why speedy justice should not be done in that be-

half.

Witness, the Honorable MEI.A'ILLE W. FULLER,

Chief Justice of the United States; and the seal of said

Circuit Court, this 12th day of September, A. D. 1905.

[Seal U. S. Circuit Court, Western Dist. of \\ ashn.]

C. H. HANFOED,

United States District Judge, presiding in said District.

We, Richard Jones and William H. Brinker, attorneys

for the petitioner. Turner Jackson, above named, on

this 12th day of September, 1905, do hereby accept due,

legal and personal service of this citation for and on

behalf of said petitioner. Turner Jackson, at Seattle,

King County, State of Washington, in the Western Dis-

trict of Washington.

R. S. JONES and

WM. H. BRINKER,

Attorneys for Petitioner, Turner Jackson.
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[Endorsed]: Citation. Filed Sept. 12, 1905. A.

Reeves Ayres, Clerk. By A. X. Moore, Deputy.

In the United States Circuit Court for the Western District

of Washington, Northern Division.

In re Ex Parte: TURNER JACKSON,
^
^No. 1325.

Petitioner. J

Praecipe for Transcript.

To the Clerk of the Above-entitled Court:

You are hereby requested and directed to prepare a

record upon appeal in the above-entitled proceeding,

and duly transmit the same to the United States Circuit

Court of Appeals for the Ninth Circuit, at San Fran-

cisco, State of California, to the clerk thereof; said rec-

ord to include a full and complete copy of the following

pleadings and papers, together with all endorsements

thereon

:

Petition for writ of habeas corpus.

Writ of habeas corpus.

Marshal's return on writ.

Demurrer to return.

Memorandum of Judge's decision.

Order of discharge.

Exception of United States Attorney.

Petition for appeal and order allowing same.

Assignment of errors.
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Citation, and acceptance of service thereof.

The praecipe and the original of the citation.

JESSE A. FKYE,

United States Attorney.

[Endorsed]: Praecipe for Transcript. Filed Sept. 12,

1905. A. Reeves A\Tes, Clerk. By A. N. Moore, Dep-

uty.

Iti the Circuit Court of the United States for the Western

District of Washington, Neyrthern Division.

In re TURNER JACKSON, Petitioner,

for Writ of Habeas Corpus,

CHARLES B. HOPKINS, U. S. Mar- } ^^- '^^^^

shal,

Respondent.

Clerk's Certificate to Transcript.

United States of America,

Western District of Washington,—ss.

I, A. Reeves Ayres, clerk of the Circuit Court of the

United States for the Western District of Washington,

do hereby certify that the foregoing twenty-six type-

written pages, numbered from 1 to 26, inclusive, con-

stitute and are a complete, true and correct copy of the

record papers and all proceedings had in the foregoing

and therein-entitled cause, as the same remain of record

and on file in the office of the clerk of said Circuit Court,

at Seattle, in said district; and that the same consti-
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tutes tlie record on tlie appeal taken therein by Charles

B. Hopkins, United States Marshal for the Western

District of Washington, and the United States of Amer-

ica, to the United States Circuit Court of Appeals for

the Ninth Circuit, from the order and judgment of said

Circuit Court, made and entered on the 9th day of Sep-

tember, 1905.

1 certify that I hereto annex and herewith transmit

the original citation issued in said cause.

1 further certify that the cost of preparing and certi-

fying the foregoing transcript on appeal is the sum of

|2i0.20, and that a charge for said amount will be in-

cluded by me in my account for the quarter ending Sep-

tember 30, 1905, against the United States.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this Septem-

ber 20, 1905.

[Seal] A. REEVES AYRES,

Clerk United States Circuit Court, Western District of

Washington.

By R. M. Hopkins,

Deputy Clerk.
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(jf Was/iiiif/loit. Xoiilnrii Ulrl^ioii.

In ic Kx I'Miic: 'rniXEH .TA(UvSOX,^

Citation (Original).

Uiiil(^(l Sratt^s of .\iiiei-ica—ss..

To Tiii-iK'i- Jjicksoii, Petitiouei, and to Kichard Saxe

Jones and Williai!! IT. Brinker, His Attorneys:

^'on and ea(di of you are liereby cited and admonished

lo be and appear before tlie United States Circuit Court

of Appeals for the Ninth Circuit, at the city of San Fran-

cisco, in the State of California, within thirty days from

the date of this citation, pursujiut to an appeal tiled in

the (derk's office of the Circuit Court of the United

States for the Western District of Washin.iiton, North-

ern Division, In re Ex Parte, Turner Jackson, peti-

tioner, and show cause, if any there he, why the order

and judgment of the Circuit Court of the United States

for the Western District of Washiuotou in said a]ipeal

mentioned, should not be reversed and set aside, and

why speedy justice shouhl not be done in that behalf.

AN'itness, the Honorable MELVILLE W. FULLEU,

Chief Justice of the United States; and the seal of sai<l

Circuit Court, this 12th day of September, A. I), lltor).

[Seal] C. H. HAXFOIH),

United Strifes Distris-t Judge, ])residing in said District.
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N\\'. l^ichard Saxe Jones and William H. Rriiikev, at-

Idi'iicys for tlie petitioner, Turner Jackson above named,

(in tills 12tli da.v of September, 1905, do hereby accept

<liie, le^al and personal service of tliis citation for and

on behalf of said petitionei-, 'rnriu-r .lacksoii, at Seattle,

Kin^ County, State of Washington, in the Western Dis-

trict of W'a.shiiigtou.

K. S. JOXKS and

\V.\1. II. P.RIXKEH.

Attorneys for Petitioner, TnnuM' Jackson.

I

Endorsed]: No. 1325. In the Circuit Court of the

United States for the AVestern District of \Vashini»ton,

Xoitlicrn Division. In re ICx l*arte. Turner -lackson,

Petitioner. Citation. Filed Se])t. 12, 1U05. A. Keeves

,\yres, Clerk. P>y A. X. ,Moore. Dejinty.

I

I'^iidorsed] : Xo. 1251. CnitiMl Siates Circuit Court

of Appeals for the Ninth Circuit. The Cnited States of

America and Charles B. Hopkins, us Ignited States Mar-

shal foi- the AVestern District of Washington. Ai)])el-

lanls. vs. Turner Jai-kson, Ai)pe1h'e. Ti-anscrijM of Rec-

ord. Cpou .Vppeal from the Cnited States Circuit Court

f<u- the Western District of Wasliington, Xorthein Di

vision.

Filed September 26, 1905.

1\ D. .\l()X(MvT()X,

(Merk.
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IN THE

UNITED STATES CIRCUIT COURT
OF APPEALS

FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA and

C. B. HOPKINS, as United States

Marshal for the Western District oil

Washington \^^^ J25t
Appellants^

vs.

TURNER JACKSON,
Appellee

APPEAI. FROM THE UNITED STATES CIRCUIT
COURT FOR THE WESTERN DISTRICT OF

WASHINGTON, NORTHERN DIVISION.

BRIEF OF APPELLANTS

STATEMENT.

The appellee was sentenced on the 6tb day of Jan-

uary, 1899, upon a conviction upon a charge of attempt-

ing to commit murder at Juneau, Alaska, for a period of

ten years in the United States penitentiary on McNeil's

Island, State of "Washington. Appellee arrived at said

penitentiary on the 13th day of January, 1899, and has

been incarcerated in said penitentiary under said sentence



ever since said time and until his discharge upon bond

pending this appeal; that since his incarceration in said

penitentiary he has been a good prisoner and the record

of his conduct shows that he has faithfully observed all

of the rules and regulations of said penitentiary, and has

not been subjected to any punishment for a violation of

any of the rules and regulations of said penitentiary. On
the 11th day of September, 1905, the appellee filed his

petition in the United States Circuit Court for the West-

ern District of Washington, setting forth substantially

the above facts and claiming that under the laws of the

United States he was entitled to a deduction from the

term of his sentence to be estimated under the laws of

the United States as commencing on the first day of his

arrival at the United States penitentiary, which deduc-

tion would amount to ten days for each month of his sen-

tence, and that under the terms of said sentence and the

laws of the United States he was, and is, entitled to his

discharge from said penitentiary on the 8th day of Sep-

tember, 1905, and prayed that a writ of habeas corpus

issue accordingly. Upon this showing a writ of habeas

corpus was issued accordingly, directed to the United

States marshal for the Western District of Washington.

The United States marshal appeared and made return to

said petition and writ, and after setting forth the facts

as to sentence, confinement and good conduct on the part

of the petitioner as above related, alleged that under the

laws of the United States in force and effect at the time

of appellee's imprisonment, which he alleged to be the

controlling law now in force in regard to the limit of time



wliicli the prisoner should be imprisoned, the term of im-

prisonmeikt of said prisoner had not expired and would

not expire for a period of more than one year after the

date of his said return, and prayed that said writ be de-

nied and that the prisoner be held to await the expira-

tion of his term of sentence as by law provided. To this

return the petitioner interposed a demurrer. The mat-

ter was heard by the court upon said petition, writ, re-

turn and demurrer, and the court upon said record, on

the 11th day of September, 1905, made and entered an

order discharging the appellee and petitioner from the

custody of the United States marshal and restoring him

to his liberty. Exceptions were duly taken and allowed,

to this order of discharge, and this appeal is prosecuted

from said order and judgment of discharge.

ASSIGNMENT OF ERRORS.

I.

The Court erred in finding that the petitioner, Tur-

ner Jackson, was wrongfully restrained of his liberty.

II.

The Court erred in finding that the petitioner. Tur-

ner Jackson, was unlawfully held in custody by the United

States marshal for the Western District of Washington,

III.

The Court erred in holding and finding that the pe-

titioner, Turner Jackson, was unlawfully held in custody

by the warden of the United States penitentiary at Mc-

Neil's Island, Washington.
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IV.

The Court erred in holding and finding that the term

of imprisonment of the petitioner, Turner Jackson, had

expired as provided by law.

V.

The Court erred in ordering and adjudging that the

petitioner, Turner Jackson, was entitled to be discharged

from the custody of the United States marshal.

VI.

The Court erred in ordering and directing the United

States marshal for the "Western District of Washington

to discharge said Turner Jackson from custody and im-

prisonment.

VII.

The Court erred in ordering and directing that the

petitioner. Turner Jackson, be discharged from the United

States penitentiarj^ on McNeil's Island.

VIII.

The Court erred in ordering the petitioner, Turner

Jackson, to be released from the custody of the officers of

the United States.

IX.

The Court erred in releasing and discharging the

petitioner from the custody of the officers of the United

States and restoring him to his liberty.



X.

The Court erred in entering the order and judgment

of date of September 11, 1905, in the premises, discharg-

ing the petitioner, Turner Jackson, from the custody of

the United States officers and restoring him to his liberty,

for the reason that said order and judgment is not sup-

ported by the law in the premises, and that said order and

judgment of discharge is contrary to the facts in the

premises, and that said order and judgment of discharge

is not warranted, nor supported by the facts, nor the law

in the premises, and that said judgment and order of dis-

charge is contrary to law.

ARGUMENT.

The sole question for determination upon this ap-

peal is, does the act of June 21, 1902, (32 Stat. L. 397)

apply to sentences imposed prior to the time that said

act took effect according to its terms.

The act as a whole is as follows

:

*'Be it enacted by the Senate and House of Repre-
sentatives of the United States of America in Congress
assembled. That each prisoner who has been or shall

hereafter be convicted of any offense against the laws of

the United States, and is confined, in execution of the

judgment or sentence upon any such conviction, in any
IJnited States Penitentiary or jail, or in any penitentiary,

prison, or jail of any State or Territory, for a definite

term, other than for life, whose record of conduct shows
that he has faithfully observed all the rules and has not

been subjected to punishment, shall be entitled to a de-

duction from the term of his sentence to be estimated
as follows, commencing on the first day of his arrival



at the penitentiary or prison, or jail: Upon a sentence

of not less than six months nor more than one year, five

days for each month; upon a sentence of more than one

year and less than three years, six days for each month

;

upon a sentence of not less than three years and less than

five years, seven days for each month; upon a sentence

of not less than five years and less than ten years, eight

days for each month; upon a sentence of ten years and
more, ten days for each month. AMien a prisoner has

tvro or more sentences, the aggregate of his several sen-

tences shall he the hasis upon which his deduction shall

be estimated.

Sec. 2. That in the case of convicts in any United
States penitentiary, the Attorney General shall have the

power to restore to any such convict who has heretofore

or may hereafter forfeit any good time by violating any
existing law or prison regulation such portion of lost

good time as may be proper, in his judgment, upon rec-

ommendations and evidence submitted to him by the

warden in charge. Eestoration, in the case of United
States convicts confined in State and Territorial insti-

tutions, shall be regulated in accordance with the rules

governing such institutions, respectively.

Sec. 3. That this Act shall take effect and be in

force from and after thirty days from the date of its

aj^proval, and shall apply only to sentences imposed by
courts subsequent to the time that this Act takes effect,

as hereinbefore provided. Prisoners serving under any
sentence imposed prior to such time shall be entitled and
receive the commutation heretofore allowed under ex-

isting laws. Such existing laws are hereby repealed as

to all sentences imposed subsequent to the time when this

Act takes effect."

It was contended by counsel for the appellee before

the lower court, and the lower court so found, and it will

probably be contended here, that there is an irreconcil-

able conflict between Sections 1 and 3 of the act of June

21, 1903, supra.

Let us see if Sections 1 and 3 can not be harmonized



and read so that each will have its due and conjoint ef-

fect. Section 1 reads ''that each prisoner who has been,

or shall hereafter be, convicted of ajiy offence against

the laws of the United States and is confined in execu-

tion of the judgment or sentence upon any such con-

viction," etc.— shall be entitled to commutation for good

conduct etc. Section 3, among other things, provides

that the act ''shall apply only to sentences imposed by

courts subsequent to the time that this act takes effect".

It is quite possible that a party may have been con-

victed prior to the time that the act took effect, although

not sentenced until afterward. Many days frequently

elapse between the conviction and the sentence of crim-

inals. Taking the words "that each prisoner who has

been, or shall hereafter be, convicted" according to their

clear meaning, they refer only to a prisoner who has been

convicted, and do not refer to nor include those persons

who have already been sentenced. Where then a pris-

oner who has been convicted, before the time when the

act took effect, but had not been sentenced until afterward,

his case would be covered by the act; while those cases

would be excluded where the party had been both con-

victed and sentenced prior to the time when the act took

effect. By thus reading the act, all of the words and

phrases employed are given force and effect, there is no

apparent repugnancy, and the fundamental rules of con-

struction observed and respected.

If there is an irreconcilable repugnancy between the

first and third sections of this act, as will be contended

by appelee, and as found by the lower court, which section



is to prevail? If the words "has been or" in lines one

and two, and the word "is" in line three of the act, as

published, were eliminated from section one, there would

be no aparent repugnancy between the first and the third

sections of the act. The first section of the act simply

fixes the deductions from the term of sentence that each

Federal convict shall be entitled to by reason of his good

conduct and faithful observance of the rules and regu-

lations of the prison wherein confined. This section is

general in its terms and eliminating the words "has

been or" and "is" as above suggested, it has reference

only to the general subject and conditions of commuta-

tion to prisoners. Here and nowhere else in the act are

mentioned the deductions from terms of sentence for good

behavior. It was the only purpose of Section 1 to fix

and define the deduction allowed. Incidentally only, and

by the use of the words "has been or" and "is" as above

stated, does this section refer to the persons who are to

reap the benefit of the act. Congress in enacting Section

1 had only one thing in view, that is, to define and fix

the deductions from sentences for good behavior. The

section is silent upon all other matters referred to in the

act if we eliminate the 4 words as suggested.

The only purpose of Section 2 of the act is to point

out how good time can be restored after it has been for-

feited by the convict violating some law or prison rule or

regulation; that is the only subject matter Jreated of in

Section 2.

Coming now to the last Section of the act, Section 3,

we find that it treats of only two subjects:



1st. The time when the act shall go into effect

;

2nd. The convicts to whom it shall not apply.

Section 3 treats solely and specially of tJwse two

things. Here the attention of Congress was specially

directed to only two things, i. e. ivhen shall this act take

effect, and what convicts shall receive the benefit of the

act. If by Section 3 Congress did not intend to fix a

definite time when this act should take effect and to

exempt from its force the general class of those persons

serving under prior sentences, then there would have been

no need of this Section 3, for these are the only two sub-

jects treated of in this section.

The thirty day period fixed after approval when the

act should take effect was for the purpose of informing

the several courts of the United States of the time to be

allowed future prisoners for good behavior, so that they

could take this into account in passing sentence. If Con-

gress had intended that this act was to be retroactive

this thirty day provision was unnecessary and is mean-

ingless. If appellee's contention is to obtain. Section 3

must be entirely eliminated, for no part of Section 3 is

necessary to support appellee's contention, but is opposed

thereto. If Congress had intended that which is claimed

by appelee, then why did Congress add Section 3 to the

act, for by leaving Section 3 off entirely, the act would

then express precisely that which is claimed by appellee

and as held by the lower court. Unless Section 3 can be

given the meaning its language clearly expresses, then it

can be given no force or meaning at all and must be en-

tirely ignored. If appellee's contention is to hold good,
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the act is complete without Section 3. In order to give

this act the meaning claimed for it by the appellee, Sec-

tion 3 as a whole must be snuflfed out of the act. This

would not only brutally violate the positive intention of

Congress as expressed in ])lain language, but it would

also disregard all canons of construction. AVhy then did

Congress add Section 3 to the act? For two reasons; to

fix a definite time in the future after its approval iclven

the act should go into effect, and to designate the con-

victs ivho should reap the benefit of the act. This only

and nothing more. We do not believe that Congress ad-

ded Section 3 without any purpose whatever, but we do

believe that it was added for the express purpose, and

for the only purpose, as above stated, that is, to fix the

time when the act should take effect and the persons to

be affected thereby. Is it not more reasonable to suppose

that the words ''has been or" and "is" were, through an

oversight and inadvertance, the result of hasty legisla-

tion, left in Section /, than it would to hold that Sec-

tion 3 should as a whole be ignored. In order to adopt

the contention of appellee we must view Section 3 as a

useless and lifeless thing. Congress in adding Section

3 did not intend to do a meaningless thing, and courts

should not impute such an intention to Congress, but

courts should, and do. try to find out the intention of the

law making body, and to give force and expression to

such intention. Such courtesy is extended by the courts

to the legislative body. Get at the meaning, gather the

meaning from the language employed and give force

accordingly is the true and only rule for courts to follow.
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"This act shall take effect and be in force from and
after 30 days from the date of its approval, and shall

apply only to sentences imposed by courts subsequent

to the time that tJiis act takes effect as hereinbefore pro-

vided".

Could Congress have employed language more clear

to express its intention? No ambiguity in that expres-

sion. The intention of Congress is plain.

"Prisoners serving under any sentence imposed prior

to such time shall be entitled, to, and receive, the com-

mutation heretofore allowed under existing laws". Im-

posed prior to what time? The qualifying word "such"

restricts the act to sentences imposed after the act goes

into effect, or 30 days after the approval of the act. The

extensive and specific language employed in Section 3

clearly expresses and discloses the real intention of Con-

gress upon the application of the whole act. That in-

tention is too clear to be misunderstood. That intention

is not veiled but stands out boldly in Section 3.

There are certain rules of construction which we in-

voke as sustaining the contention of the appellants:

"It is a principle which has always been held sacred

in the United States," said Chief Justice Marshall, "that
laws by which human action is to be regulated, look for-

wards, not backwards, and are never to be construed ret-

rospectively, unless the language of the court shall ren-

der such construction indispensable".

Reynolds v. MacArthur, 2 Peter (U. S.) 434.

It is a fundamental rule of construction that the va-

rious provisions of an act should be read so that all may,

if possible, have their due and conjoint effect without

repugnancy or inconsistency.
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C. C. C. & St. L. R. Co. V. Backus, 18 L. R. A. (Tnd.)

729-737;

Lamp Chimney Co. v. Ansonia Brass Co., 91 U. S.

662;

U. S. V. Landram, 118 U. S. 81.

If there be no choice between inharmonious sections

of the same act, the later section, being the latest expres-

sion of the legislative mind, must in construction vacate

the former to the extent of the repugnancy.

26 Am. & Eng. Ency. Laiv, 2d ed., 619-620

;

In re Richards, 96 Fed. 935;

In re Tune, 115 Fed. 906

;

Hall et cd. v. Equator Mining & Smelting Co. et

al. Federal Case No. 5931.

** Where there is an irreconcilable conflict between
different parts of the same act, the last in order of po-

sition must control".

26 Am. & Eng. Ency. Laiv, 2d Ed. p. 619, supra.

''As between conflicting statutes, the latest in date

will prevail, so between conflicting sections of the same
statute, the last in the order of arrangement ivill con-

trol".

Fed. Case No. 5931, supra.

Wlien words occur in a statute which can be given

no effect consistent with the plain intent of the statute,

they must be rejected as without meaning.

Leavitt v. Loverin, 1 L. R. A. (N. H.) 58;

U. S. V. Stern, 5 Blatchf. 512; Federal Case No.

16389;

Paxton V. Hershey, I. C. & L. Co. v. Farmer's &

31. L & L. Co. 29 L. E. A. (Neb.) 853.
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Wliere one section of a statute treats solely and

specially of a matter, it will prevail as to that matter

over other sections in which only incidental reference is

made thereto.

26 Am. & Eng. Ency. Law, (2d. Ed.) pp. 619-620.

Griffith v. Carter, 8 Kans. 378

;

Long V. Culp, 14 Kans. 317.

As is well said by Justice Brewer in Long v. Gulp,

supra

:

"It is also a rule of construction that when one sec-

tion of a statute treats specially and solely of the matter,
that section prevails in reference to that matter over
other sections in which only incidental reference is made
thereto, not because one section has more force as a leg-

islative enactment than another, but because the legisla-

tive mind having been in the one section directed to this

matter must be presumed to have expressed its intention

therein, rather than in other sections where its attention

was turned to other things".

So here. In the first section, the attention of Con-

gress was specially turned to the deduction from the term

of sentence that each convict should be entitled to by rea-

son of his good conduct and faithful observance of the

rules and regulations of the prison where confined; in

Section 2 the attention of Congress was directed to how

good time can be restored after it has been forfeited, and

in Section 3 Congress directed its attention exclusively to

the time when the act shall take effect and the persons

within its provisions. In the last section Congress turn-

ed its special attention to the application of the whole

act, and has expressed in clear language that it ''shall

apply only to sentences imposed by courts subsequent to

the time that this act takes effect". That wish of Con-
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gress is clearly expressed; it should dominate and con-

trol the courts in the construction of the act.

While debates in Congress are considered doubtful

sources of information from which to discover the mean-

ing of the language of a statute passed by that body, yet

as appears from the Congressional Record (35 Cong.

Rec. pt. 7, p. 6898), the attention of the judiciary com-

mittee had been called to the point at issue here ; that is,

whether or not the act should include those sentences

imposed prior to the time that the act went into effect.

The late Senator Hoar, who was Chairman of the Ju-

diciary Committee, after the bill had passed made this

explanation to the Senate:

"With the leave of the Senator from California, I

should like to make one statement about the bill which
has just passed".

'*I received a great many communications from dif-

ferent parts of the country saying that it ought to apply
to cases of prisoners sentenced heretofore, and undoubt-
edly that would be quite desirable, but there was a very
serious doubt in the minds of the members of the com-
mittee of the constitutional power of Congress to pass a
bill of that sort which should apply to sentences hereto-

fore imposed. Therefore the committee thought it un-

wise to include such a provision".

This statement of the Senator shows that this par-

ticular point had been discussed before the Judiciary

Committee, and that committee had decided that the act

should not be retroactive. Wliile we may differ with the

learned Senator as to the power of Congress in the prem-

ises, yet his explanation removes all doubt as to the

proper construction of this act.

Prior to the hearing of this case before the lower
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court, this act had been before the courts of the United

States for consideration only three times in so far as we

have been able to find

:

1st. The matter received the attention of District

Judge Thomas in re Walters, 128 Fed. 791, where it was

held that the act did not apply to sentences imposed prior

to the time when the act took effect.

2nd. In re Farrar, 133 Fed. 254, where District

Judge Wheeler held that the act did apply to sentences

imposed prior to the time when the act took effect, and

3rd. The Farrar case was appealed to the Circuit

Court of Appeals for the 2nd Circuit, and a decision was

rendered by that court on May 24, 1905, 139 Federal Re-

porter, p. 260, reversing the judgment of the lower court

and holding that the act does not apply to sentences im-

posed prior to the time when the act went into effect,

but applies only, as the act provides, to sentences imposed

subsequent to the time that the act took effect.

And in reversing the Farrar case, the Court in its

opinion said:

"The single question is, which of the two repugnant
clauses ought to be rejected! One rule of construction

is that, where there is irreconcilable conflict between dif-

ferent clauses of the same statute, the last in order of

position must control. Another is that the clause which
is directed especially to the particular subject must pre-

vail, as regards the subject, over those mentioning it in-

cidentally. The authorities illustrating the application

of these rules are collected in Vol. 26, Am. & Eng. Enc.

of Law (2d Ed.) 619, 620.

The first section of the act treats of the general sub-

ject and conditions of commutation to prisoners. The
third section relates exclusively to the time when the act

shall go into operation, and the prisoners to whom it
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shall not apply. It exempts from the general class those

])risoners serving under any prior sentence, and, to em-
})hasize the meaning of Congress that the privileges of the

act shall not extend to the exempted class, expresses that

meaning twice, and in different terms. As the third sec-

tion is more detailed, and more carefully expressed than
the first, in respect to the prisoners who shall be entitled

to the comnmtation, it must be presumed that it expresses
the more matured judgment of the legislative mind upon
that i)articular subject.

The repugnancy between the two sections would not

exist if the words "has been or" had been omitted in the

first section. Apparently section 3 was inserted as sup-

plementary to the bill as originally framed. It is prob-

able that when the third section was added these words
were inadvertently retained.

We conclude that the relator was not entitled to the

benefit of the act, and that the order of the court below
was erroneous."

We urgently contend, therefore, that the learned

Judge of the District Court of the Western District of

Washington committed reversible error in holding that

the appellee was entitled to be discharged upon the show-

ing made in this case, and in making and entering the

order of September 11, 1905, discharging and releasing

the appellee from the custody of the officers of the United

States, and that said judgment should be reversed and

the appellee remanded to the custody of the United States

IMarshal for the Western District of Washington and that

he be incarcerated in the United States Penitentiary until

his term of sentence expires.

Eespectfully submitted,

JESSE A. FRYE,
United States Attorney

ALFRED E. GARDNER,
Assistant U. S. Attorney.

EDWARD E. CUSHMAN,
Special Assistant to Attorney General,

of Counsel.
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TURNER JACKSON,
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The Statement of the Case in the brief of appellants

states the facts with sufficient detail, and we will not re-

peat them here.

The Act of Congress under which appellee was dis-

charged by the Circuit Court is also fully copied in tho

brief of ai^pellants, and it will not be necessary for us to

repeat it.

It seems pertinent, however, to set forth the history

of that legislation, so that this Court may clearly under-

stand the motives of the Department of Justice in asking

Congress for its enactment, and also to appreciate the

evil which was sought to be remedied by it.



On June 7, 1901, the Attorney General wrote to the

United State Attorneys for Pennsylvania, on the subject

of the "good time" allowed to federal prisoners, con-

liued in the prisons of that state, and in that letter dis-

cussed briefly the hu*k of uniformity that then existed in

the system then in force. That letter is quoted in full m

United State vs. Byers, 127 Fed. Rep. 993.

Afterwards, and on May 12th, 1902, the Attorney

General took definite steps to establish by an Act of Con-

gress, the uniform rule of commutation of sentences for

"good time," which he expressed as being so much de-

sired in his letter of June 7, 1901, by submitting to the

Judiciary Committee of the House of Representatives

the draft of a bill which was afterwards enacted into the

statute now under review.

The Judiciary Committee reported the bill so sub-

mitted, with minor amendments, with the recommendation

that it x^ass, and made the letters of the Attorney General

dated May 12th and 16th, 1902, a part of the report. That

report, in full, is as follows:

r)7tli Congress, Rei)ort

1st Session. No. 2145.

HOUSE OF REPRESENTATIVES.

COMMUTATION FOR GOOD CONDUCT FOR

UNITED STATES PRISONERS.

May 20, 1902.—Referred to the House Calendar and or-

dered to be printed.



Mr. LANHAM, from the Committee on the Judiciary, sub-

mitted the following

REPORT.

(To accompany H. R. 14411)

The Committee on the Judiciary, to which was re-

ferred the bill (H. R. 14411) to regulate commutation for

good conduct for United States prisoners, have considered

the same and respectfully recommend that it do pass with

the following amendment:

In line 6, page 1, after the word "penitentiary," in-

sert the words "or jail."

Letters from the Attorney General dated, respec-

tively, ]\lay 12 and 16, 1902, are herewith submitted and

made a part of this report.

Your committee believe that the legislation proposed

by the bill is useful and necessary.

Department of Justice,

Washington, D. C, May 12, 1902.

Sir: Under the present practice with regard to the

commutation for good conduct allowed United States pris-

oners, there is no uniformity whatever, and experience

has shown the necessity for some modification of the stat-

utes governing this subject. United States convicts con-

fined in United States prisons, as well as in some local

institutions, are allowed five days on each month of the

term, without regard to its length. If confined in a State

institution, however, which has a commutation svstem of



its own, they arc subject to the terms of that system. It

thus happens that one class of United States convicts can

earn hnt sixty days a year, even if tlie sentence is for ten

>ears, while others, elsewhere confined, earn a nuicli

larger reduction.

In order to correct this evil, and to place all Ignited

States prisoners on an equal footing- in this resi)ect, I

submit herewith draft of a bill for an act regulating com-

mutation for good conduct in the case of United States-

prisoners. The tal)le used has been compiled from the

laws governing this matter in the State of Massachusetts,

and is believed to be just and equitable. In the adminis-

tration of the laws as they are at present a great deal of

discontent and dissatisfaction is caused among the United

States prisoners, especially when transferred from a

State institution, where liberal commutations are allowed,

to a United States prison, where they can be given but

five days in each month, no matter how long theii" terms

of sentence may be.

It is hoped there will be no objection to the passage

of the bill, as the necessity for the legislation is believed

to be urgent.

Respectfully,

P. C. KNOX,

Attorney General.

Hon. George W. Eay,

Chairman Judiciary Committee,

House of Representatives.



7

2 COMMUTATION FOR GOOD CONDUCT FOR

U. S. PRISONERS.

Department of Justice,

Washington, D, C, May 16, 1902.

Sir : Referring to H. R. 14411, a bill to regulate com-

mutation for good conduct for United States prisoners,

now before the Judiciary Conmiittee, I have the honor

to state that it is desirable that the terms of the bill should

apply to United States prisoners sentenced to United

States jails, of which there are several under the super-

vision of this Department.

It is therefore requested that the words "or jail"

may be inserted in the bill in line 6 after the words

'

' United States penitentiary '

' and before the word " or "

in said line, so as to read "in any United States peniten-

tiary or jail."

P. C. KNOX,

Attorney General.

Hon. George W. Ray,

Chairman Judiciary Committee,

House of Representatives.



ARGUMENT, POINTS AND AUTHOKITIES.

I.

It is apparent, from this report and the letters made

a i)art of it, that it was the clear intent and purpose of the

Attorney General, and also of Congress, by this aet, to

establish a uniform system of commutation of sentences

for "good time" earned by federal i)risoners, without re-

gard to the time of their conviction. And this purpose is

accomplished by the first and second sections of the act,

unless it is defeated by the third.

A])pellee maintains that it has not been so defeated,

and that this will be manifest when the whole act is con-

sidered in the light of its history, the evil sought to be

remedied, and the canons of statutory construction appli-

cable to it.

11.

The learned coimsel for appellants, recognizing the

doul)tful meaning of this statute, and the clear conflict in

its provisions, and realizing the necessity for some method

of reconciling the conflict, and carrying out the intent of

Congress, have presented a rather unifjue argument.

Counsel say the first section refers only to jiersons "con-

victed." and the third section to "sentences imjiosed,'"

and proceed to show that if it were ])0ssible for one to be

"convicted," before the law was enacted or took effect,

and "sentenced" after the law took efftn^t, the sections

would be harmonized and the conflict disap]iear.



fiiit this argiiineiit is more s])ocions tlian sound, for

the first section does not deal sok^ly with persons con-

victed, and liestow upon such persons its benefits ; but pro-

vides that "Eacli ])risoner who has been, or shall here-

after he, coitricti'd of any offense against the laws of the

United States and is roHp'iicd ht cxccutiou of the judgment

or seufencc upon any such conviction, etc."

Now, it needs no argument to show that for a pi'is-

oner to ])e entitled to the benefits of Section 1, he must not

only lie "convicted" but he must be "confined in execu-

tion of the judgment or sentence."

Three things are thus made necessary. He must ))e

" coniicted, sentenced and confined," befoi'e the benefits

of the first section can be earned by him. And more:

lie miTst have arrived at the "penitentiary or prison oi-

jail" where he is to serve out his sentence, before he can

claim the right to earn the ])ounty Congress has provided

for him. It is clear, therefore, that tlie solution of the

difficulty which the aliie counsel for the Government sug-

gest will not work.

This solution ignores all known rules and canons of

statutory construction and suggests new experiments,

which have not tlie sanction of autliority. It is based

upon a mere conjecture, even if the language of the first

section did not exclude it, that there might, by some possi-

bility, be some time elapse between a conviction and sen-

tence in which the act might have taken effect. But the
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liberty of the citizen cannot be taken away upon con-

jecture.

The learned counsel for the Government being doubt-

ful of the efl&cacy of the remedy they first suggest, next

say that the difficulty can ho surmounted by a species of

judicial legislation, i. e., by repealing the words "has

been or," in lines one and two, and "is," in line three of

Section 1, and then "all the c-louds that lourM u})on our

house," would be "in the deep bosom of the ocean

buri'd."

And they cite authorities to the general i)roposition

that when words in one section of the act are meaningless,

or can be given no elTect consistent with any pur|)Ose the

Legislature had in view, they may be treated as surj^lus-

age and rejected. And the authorities cited go no further

than this.

But we submit that this general rule has no ai)plica-

tion to the facts of this case. Because soiue meaning can

be given to the words, which counsel desire to eliminate,

consistent with, and in furtherance of, the design Con-

gress had in the enactment. It is clear that the words

sought to l)e rejected were uot ])ut into the section by

mistake, or inadvertence, or in place of some others in-

tended to be used, for the structure of the sentence in

which tliey appear shows that the framer of the act wa-^

at some pains to express his meaning, for he says, "Each

prisoner who ha.^ Jjpcn or shall hereafter be, etc." If the
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position or order in wliicli tlio words appeal- in the sen-

tence is considered as indicative of the mind of tlie legis-

lator, it wonld seem that his first thought was to benefit

"each prisoner who has heen," and that "or shall here-

after be" came, upon furtlier reflection, and that if the

act was to l)e uniform in its operation, it should include

botli classes.

The learned counsel say that the language of Section

1 is general and that of Section 8 is specific, and therefore,

the latter should prevail over the former. But we cannot

assent to either their premise or conclusion, for Section

1 is just as s])ecific in conferiing the benefits of "good

time," as it is possible to make it. In fact, it is the onlij

sect ion. tlmt confers, or pretends to confer, these benefits,

and it sets forth, specifically, and in great detail, just who

shall have these benefits and the quantum to each class of

prisoners affected, and how they shall be measured. The

third cannot be more specific.

The third merely says when the act shall take effect,

and attempts, by way of proviso, saving clause or excep-

tion, to limit the benefits of the act to one, of the two,

classes of prisoners siiecifically provided for in the first

section. That is the effect of it if the position of counsel

for the Government is sound; but we think the view of the •

statute taken by Judge Wheeler in re Farrar, that the

words in Section 3 "that this act shall take effect * * *

and shall apply only to sentences imposed by courts sub-
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sequent to the time that this act takes effect, as heicni-

bcfore provided, is, under well settled rules of construc-

tion, to be treated as an exception to Section 2, which it

immediately follows, and not to Section 1, otherwise, the

words ''as hereinbefore jirovided" can have no meaning.

It may be said that Judge AVlieeler's judgment was re-

versed, still that does not destroy the force or soundness

of his reasoning in the o])inion. Judge Wheeler did not

have to resort to any ]irocess of judicial legislation to

eliminate troublesome words from the act, nor deal in

conjectures as to the order in which the sections of the

act were adopted by Congress ; but he found a statute

with conflicting ]n-ovisions and of doubtful meaning, and,

by a])])lying the rules of statutory construction, which the

wisdom of ages has sanctioned, and we might say, conse-

crated, he reached a sound and logical result. A^liereas,

the C^ircuit Court of Appeals in reversing the judgment,

in order to escape the force of Judge AVlieeler's reasoning,

had to resort to a conjecture as to how the third section

was enacted. A conjecture which doubtless w^ould not

have been made by that court if it had had before it the

re]iort of the Judiciary Committee, which we have co]iied

above, and which shows that the bill was submitted cnihc

and romplcfr, to Congress by the Attorney General, and

that the only amendments that were made to it, were made

in com])liance with the Attoi'ney General's suggestion

contained in his letter of ATav Ifith, 1902. so. the remarks
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of the court that "apparently Section 3 was inserted as

supplementary to tlie ])ill as originally framed. It is

probable tliat when the third section was added, these

words were inadvertently retained," would never have

been made, we believe, if that court had seen the report of

the House Judiciary Committee.

III.

Now, in cases of conflicting or doubtful statutory

provisions, there are certain maxims and canons to which

the courts resort to solve the difficulty; among them are

these:

1. "That every doubt should be resolved in favor

of the life or liberty of the citizen."

Bish. Written Laws, § 194.

The Enterprise, 8 Fed. Cases, 732.

Broom's Legal Maxims, p. 122, quoting Lord Ab-

inger that "The interpretation of statutes has

always, in modern times, been highly favorable

to the personal liberty of the subject, and I hope

will always remain so."

If one construction of this statue will favor the lib

erty of the citizen and another restrict or limit it, there

can be no question but that the first should be adopted.

2. "That every word of tlie statute should be given

effect."

U. S. vs. Fisher, 109 IT. S. U3.

U. S. vs. Goodiug, 12 Wheat. 460, at p. 477.
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13. "If the stetnte is doubtful, it is to l^e coustiiie'I

with a view to the evil to be cured."

r. S. rs. Chase, 135 U. S., 1255, at p. 2G1.

4. "If the proviso, exception, or saving clause, is as

broad as the enacting clause, or repugnant thereto, the

proviso, exception or saving clause is void, and should be

rejected."

23 Am. & Eng. Encyc. of Law, 439.

26 Am. & Eng. Encyc. of Law (2d Ed.). 678.

1 Blackstone's Com (Hammond Ed.), p. 89.

1 Kent's Com. (13th Ed.), 462.

Bishop's Written Laws, § 65.

In re Farrar, 133 Fed. R. 254.

Broom's Leg. Max. 422.

Xow, the most that can be claimed for the third sec-

tion is that it is a })roviso, exception, or saving clause, to

the preceding sections, and if it is as broad as, or repug-

nant to. the first section it should be rejected.

Blackstone says : "A saving clause totally repug-

nant to the body of the act is void. If. therefore, an act

of parliament vests land in the King and his heirs, saving

the rights of all persons whatsoever; or vests the laud of

A. in the King saving the right of A. In either of these

cases the saving is totally repugnant to the body of the

statute and (if good) would render the statute of no effect

or operation, and therefore the saving is void, and the

land vests absolutely in the King." (p. 89.)
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Now, hero Section 1 is the body of tlie act, tlie enaet-

ing- i)art, and the only section that confers any benefit on

the prisoner, and were it not for Section 3 it would take

effect nj)on its approval and a])ply to all who are men-

tioned in it. Section 3, then, is to take something out of

Section 1 which, if Section 3 were not enacted, would still

have effect; this brings Section 3 within the definition of

a ])roviso or exception or saving clause.

2 Bouv. Law Diet. (Rawle's Rev.), 789.

The Geoi-f/ia R. R. Co. vs. Smith, 128 U. S. 174.

5. "That construction of the statute should be made

as will not convict Congress of an absurdity."

Wilson vs. Mason, 1 Cranch, 45, at p. 101.

It is i)erhaps umiecessary to say tliat if Congress by

Section 1 conferred the benefit of good time u])on })ris-

oners theretofore convicted, and withdrew it by Section

^ 3, it would be guilty of an absurdity.

6. "The statute should be so construed as not to im-

pute bad faith to the Congress."

Red Rock vs. Henn/, 106 U. S. 59G, at p. 604.

U. 8. rs. Cent. Par. R. R. Co., 118 U. S. 241.

Rate Refvigerathifi Co. rs. Suhberr/rr, 157 l^. S. 1,

at p. 38.

It would cei'tainly impute to Congress bad faitli, if it

be held that it conferred a benefit in Section 1, and de-

stroyed it in Section 3, thus "keeping the word of promise

to the ear and breaking it to the hope."
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IV.

But we think that Judge Hanford, in his oi)inion in

this ease, has given the clearest and most perspicuous in-

terpretation of this statute possible. He has swept aside

all the verbiage which tends but to obscure, and has gone

right to the pith and core of the entire statute b>- ascer-

taining and enforcing the paramount rule of all rules of

construction, i. e., the intention of Congress, and it seems

to us that his reasoning is unanswerable. He says (Rec-

ord, p. 15) : "From the foregoing it is ai)parent that

Congress was prompted to enact this law by the recom-

mendation of the Attorney General ; that the evil intended

to be remedied by the enactment was inequality in the

time which United States prisoners could earn by good

behavior under the itrovisions of previous laws, and that

the object of the law was to ]n-escribe a uniform rule."

"If convicts under sentence at the time the act became

effective are denied its benefits, the evil intended to be

remedied must continue until all convicts previously sen-

tenced for long terms who are imprisoned in United States

penitentiaries and jails, and all those confined in state

prisons in which the time allowance is less liberal than

the rule prescribed by this statute shall have been dis-

charged, and the object of the law cannot be accomplished

for many years. For this reason it is my oj^inion that

the true intent of the legislative mind in the enactment

of this law is ex])ressed in the first section, and that the



17

words of the third section limiting tlie application of the

law to subsequent sentences are to be deemed, as an inad-

vertent ex]n-ession, inconsistent with the object of the

law."

Appellee upon a full consideration of the whole case

earnestly, but respectfully, insists that the judgment of

the Circuit Court is right and should be afiEirmed.

Respectfully submitted,

RICHARD SAXE JONES,

WM. H. BRINKER,

Attorneys for Appellee
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UNITED STATES CIRCUIT COURT
OF APPEALS

FOR THH NINTH CIRCUIT

UNITED STATES OF AMERICA and

C. B. HOPKINS, as United States

Marshal for the Western District off

Washington \^^^ j25f
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TURNER JACKSON,
Appellee

APPEAL FROM THE UNITED STATES CIRCUIT
COURT FOR THE WESTERN DISTRICT OF

WASHINGTON, NORTHERN DIVISION.

REPLY BRIEF OF APPELLANTS

Learned counsel for appellee lay great stress upon

the letter of ex-Attorney General P. C. Knox, quoted in

full in U. S. vs. Byers, 127 Fed., 993, and his letter of May

12, 1902, addressed to the chairman of tlie Judiciary

Committee of the House of Representatives (appellee's

brief, pp. 4-6), and from these they conclude that:

"It is apparent, from this report and the letters

made a part of it, that it was the clear intent and pur-



))ose of the Attorney General, and also of Congress, by
this Act, to establish an uniform system of commutation
of sentence for 'good tmie' earned by Federal prisoners

without regard to the time of their conviction." (Brief,

].. 8.)

We take it that in this they mean, without regard to

the time of imposing the sentence in execution of the

conviction. Unless learned counsel mean this, then their

statement as above (quoted falls within the reasoning of

appellant's brief, i. a., that the act does apply

to convictions had, but does not ai)ply to sentences im-

posed after the time the Act went into elfect. If by '

' con-

viction" they mean in general terms sentences imposed,

then their sweeping claim is not justified by these two

letters of the Attorney General ; on the contrary, the first

letter of the Attorney General shows that he had grave

doubts whether or not a law allowing commutation for

good conduct wouki be constitutional if made applicable

to sentences imposed prior to the time when such Act

took effect; for instance, he says, at page 998 in U. S. vs.

Byers, supra

:

"The Pennsylvania Act suggests another and more
serious question— whether any commutation can have any
application in our constitutional system to sentences pre-

viously imposed,"

And he cites

:

Commonwealth vs. Hallouay, 42 Pa. 442,

s. c. 82 Am. Dec. 526.

By reference to the case cited, we find that the first

syllabus of that decision reads:

"Act shortening convict's term of imprisonment by
giving credits for good conduct is unconstitutional, as in-

terfering with the judgment of the judiciary."



The main body of the opinion gives the following

reasons why such an act would be unconstitutional ; viz

:

"But a majority of us think the act is unconstitu-
tional, as interfering with judgments of the judiciary.

The whole judicial power of the commonwealth is vested
in courts. Not a fragment of it belongs to the legisla-

ture. The trial, conviction, and sentencing of criminals,

are judicial duties, and the duration or period of the sen-

tence is an essential part of a judicial judgment in a crim-
inal record. Can it be reversed or modified by a board
of prison inspectors acting under legislative authority?
If it can, what judicial decree is not exposed to legisla-

tive modifications? From what judicial sentence may
not the legislature direct 'deductions' to be made, if this

act be constitutional ? What they may do indirectly, they

may do directly. If they may authorize boards of in-

spectors to disregard judicial sentences, why may they

not repeal them as fast as they are pronounced, and thus

assume the highest judicial functions ?

"It is to be observed that these questions have no

reference to the power of the legislature to prescribe a

general rule of law that shall be inconsistent with a pre-

vious judicial decree. Such a rule, when it operates on
future cases and not retrospectively, is quite legitimate.

Their power to legislate in that manner, is not to be

doubted. But under the act in question, the good conduct

of a particular individual, under judicial sentence, is to

work out for him an abatement of a part of his sentence.

In respect to one of the relators, who was convicted and
sentenced before the law was passed, it is considered very

clear that it is a legislative impairing of an existing legal

judgment. But is it not equally so in respect to him who
was sentenced since the date of the act? The court could

not have taken the act into account in measuring the sen-

tence, because they could not know how many days of

abatement the prisoner would earn. They could fix his

sentence only by the exercise of that judicial discretion

which the Constitution has vested in the judiciary. Any
interference with that sentence, except by a court of su-

perior jurisdiction, or by the executive power of pardon,



would seem to be a prostratiou of that distribution of

jj;overnmental functions which the constitution makes
among three co-ordinate departments. In this view, the

act would be highly unconstitutional."

The above decision unmistakably sustains the grave

doubt of the Attorney General; having this grave doubt

in liis mind and having examined the decisions referred

to in his letter as quoted in U. S. vs. Byers, supra, is it rea-

sonable to suppose that the Attorney General would ask

Congress to pass a law which to his own mind would be

unconstitutional f Surely not. The draft of the bill sub-

mitted by him, in clear positive terms states that it shall

apply only to sentences imposed after the act takes ef-

fect. No doubt the person w^ho drafted the bill inad-

vertently left in the words "has been or" and "is" found

in lines one, two and three of Section 1 of the act, but

when he came to fix the time when the act should go into

effect and the persons who should reap the benefit of the

act, he used very plain language to express his intention.

Congress adopted the same clear expressions, and made

it apply only to sentences imposed— not convictions—
after the act should take effect.

We might also add that in U. S. vs. Byers, supra, Dis-

trict Judge MacPherson also held that the act of June 21,

1902, (32 Stat. L. 397) only applies to sentences imposed

after the act went into effect.

At page 15 of their brief, learned counsel for appellee

assert that "in construing a statute we should not con-

vict Congress of an absurdity." Would it be as great an

absurdity to eliminate the words "has been or" and "is,"

as we have previously suggested, as it would be to en-



tirely snulf out Section 3 of the act? Would it be as

great an absurdity to hold that the act did apply to con-

victions, even though obtained before the act went into ef-

fect, as it would be to brutally cut out the plain, postive

language of Section 3?

*'Tlie intent of the law-maker is the law." Con-

gress in this act in plain, clear, positive words, says

:

"This act shall apply only to sentences imposed by the

courts subsequent to the time that this act takes effect,"

and, ''prisoners serving under any sentences imposed

prior to such, time, shall be entitled to, and receive, the

commutation heretofore alloived under existing laws."

Surely the intent of Congress could not be more clearly

exi)ressed, and taking that clear expressed intention, in

connection with the doubts which the Attorney General

had concerning the constitutionality of a law which would

l)e made applicable to sentences imposed prior to the time

when it went into effect, we respectfully submit, as con-

tended in our main brief, that the judgment of discharge

of appellee in this matter should be reversed, and the ap-

pellee remanded to the custody of the officers of the Gov-

ernment to wait the expiration of his term of sentence.

Respectfully submitted,

JESSE A. FRYE,

United States Attorney.

ALFRED E. GARDNER,
Assistant U. S. Attorney.

EDWARD E. CUSHMAN,
Special Assistant to the Attorney General,

of Counsel.
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IN THE

Ulnitcd States

Circuit Court of Bppeals
FOR THE NINTH CIRCUIT

THE UNITED STATES OF AMER-
ICA and CHARLES R. HOPKINS,
as United States Marshal for the West-
ern District of Washington,

Appellants,

vs.

No. 1251

TURNER JACKSON,
Appellee.

To the Honorable, the Judges of the United States Circuit

Court of Appeals, for the Ninth Circuit

:

Comes now Turner Jackson, the appellee in the above

entitled cause, and presents and files this his petition for

a rehearing of said cause in this court, and prays that the

decision and judgment of the court be vacated and s^t

aside, and that the cause be reheard, and that upon such

rehearing the judgment of the Circuit Court of the West-

era District of Washington for the Northern Division may

be affirmed.

And as grounds for such rehearing appellee states

:

First. That this Court, having found that there was

an irreconcible conflict between sections 1 and 3 of the

Act of Congress approved June 21st, 1902, unless certain

words should be eliminated from section 1, proceeded to



eliminate tliose words for the ])urpose' of removing the

conflict between said sections, whicii said action of the

Court, ajipellee respectfully maintains, was legislative and

not judicial in its effect.

Second. That the Court overlooked the means by

which the intention of Congress in the enactment of the

law in ([iiestion could have ))een ascertained according to

well settled principles of statutory construction where the

words of the act fail to disclose that intention, which

means were furnished in the report of the Judiciary com-

mittee of the House of Representatives in reporting the

bill to the House for passage, and which rei:»ort constituted

a part of the record in this cause.

Third. Tliat the Court overlooked and ignored the

well settled rule of statutoiy construction, that if an excep-

tion or proviso or saving clause in a statute is as broad as

the enacting clause, the exception, proviso, or savim

clause, as the case may be, must be rejected rather than

the enacting clause. Whereas, if the Court had recognized

this long established rule, it would have held section 3 to

be a proviso, or an exception, or a saving clause, to section

1, which was as broad as section 1, and, therefore, that

said section 3 must be rejected as repugnant to the enact-

ing part of the law.

Fourth. That the Court ignored and overlooked that

humane canon of statutory construction upheld and en-

forced in all civilized countries, that in case of conflict in

the provisions, or doubts arising as to the meaning of a

statute, all doubts should be resolved in favor of the



liberty of the citizen. And as this vras a case in which the

lil^erty of the citizen, the appellee, was the sole question

for adjudication, all doubts raised ui)on the construction

of the statute, the jirovisions of which were relied upon as

justifying hi? imprisonment, should have been resolved in

favor of his liberty.

Respectfully submitted,

R. S. JOXES,

AVM. H. BRTXKER,

Attoreys for Appellee.

I hereby certify that I am one of the counsel for the

Appellee in the above entitled cause, and that in my judg-

ment the foregoing j^eti^^'on for a rehearing is well

foimded and that it is not interposed for delay.

R. S. JOXES,

Of Counsel for Ap])ellee.
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/// th4i United States Circuit Court, for the Ninth Judicial

Gireuit, Western District of the State of Washington,

Northern D ivision

.

In IV Ex Parte: DONALD ^IcKEK-'

KAOHER,

Petitioner.

^Xo. ia28.

Petition for a Writ of Habeas Corpus.

To the Honorable, the Above-entitled Court, and COR-

NELIUS H. HANFORD, Judj>e of the Same.

I. Comes now your petitioner, Donald McKerracher,

a citizen of the United States and of the State of Wash-

ington, and re.spectfully shows to your Honorable Court,

that he is unlawfully lield in custody by C. B. Hopkins,

United States Marshal for the District of Washington,

in the United States Penitentiary at McNeil's Island, in

said State of Washington, and within this District.

II. That you petitioner was sentenced upon the 14th

day of January, 1902, and arrived at said penitentiary

and was then incarcerated on the 15th day of January,

1902. That the sentence of the court before whom your

petitioner was tried, was that he should be confined in

said penitentiary for tlie period of five (5) years, and

your petitioner has been incarcerated in said peniten-

tiary under said sentence ever since said 15th day of

January, 1902, and that at all times since his incar-

ceration in said penitentiary, he has been a good pris-
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oner, and the record of his conduct shows that he has

faithfully observed all of the rules and has not been

subjected to punishment, and that he is entitled to a

deduction from the term of his sentence to be estimated

under the laws of the Ignited States of America as com-

mencing on the 'first day of his arrival at the peniten-

tiary, which deduction, under the laws of the United

States of America, amounts to eight (8) days for each

month of his sentence.

III. That your petitioner has not been sentenced

under more than one sentence, but is incarcerated in

said penitentiary under one sentence alone.

IV. That under and by virtue of said sentence, and

the conditions and terms thereof, and the laws of the

United States of America, your petitioner is entitled to

a discharge from said penitentiary, and was so entitled

to a discharge therefrom upon the 15th day of Septem-

ber, A, D. 1905, as is more fully shown by annexed re-

port of O. P. Halligan, Warden of the Government Pen-

itentiary at McNeil's Island, which is hereto annexed,

marked Exhibit A, and made a part hereof; but that

said United States Marshal refuses to discharge your

petitioner from said penitentiary, although his time for

M'hich he was sentenced, after deducting "good time,"

as provided by the laws of the United States of America,

has fully expired.

V. That your petitioner is a man of well-established

reputation and was so at the time of his sentence.

That he is in all respects entitled to the benefits of every

law of the United States providing for the incarcera-



rs. Donald McKerraeher. 3

tion and discharge of prisoners sentenced from any

quarter of tbe United States to any jail or penitentiary

therein.

Wherefore, your petitioner prays that a Writ of

Habeas Corpus may issue out of and under the seal of

this Honorable Court, directed to O. B. Hopkins, United

States Marshal for this District, commanding him to

have the body of your petitioner, together with the re-

turn of the date and cause of his detention, before this

Honorable Court on a day to be designated therein, and

that on such return and hearing had thereon, your

petitioner may be discharged from said custody and im-

prisonment.

And your petitioner will ever pray.

DONALD McKERRACHER,

By J. B. METCALFE,

His Attorney.

United States of America,

Ninth Judicial District,

State of Washington,

County of King,—ss.

J. B. Metcalfe, being first duly sworn, on oath deposes

and says that he is attorney for petitioner above named;

that he has read the foregoing petition, knows the con-

tents thereof, and the facts therein stated are true.

That he makes this affidavit on behalf of the peti-

titioner because the petitioner is now incarcerated in

the penitentiary at McNeil's Island, and cannot person-

allv make this affidavit,

J. B. METCALFE.
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Subscribed and sworn to before me tlli^< 18tli day of

September, A. D. 1905.

[Seal U. S. Circuit Couit] 1{. M. HOPKINS,

Deputy Clerk United States Circuit Court, Western Dis-

trict of Washington.

Exhibit -A."

UNITED STATES OF AMEEICA.

Government Penitentiary, McNeil's Island.

To the U. S. Marshal, Seattle, Wash.

Dear Sir: Donald McKerracher an'ived at the peni-

tentiary on the loth day of January, 1902, and since

said time has been a good and trusted prisoner, and has

not subjected himself to punishment of any kind, but

is entitled to the full good time provided by law, what-

ever that may be determined to be.

If he is entitled to good time under the law of 1902,

the same should be figured as follows:

Date of Sentence 1902 . . 1 . . 14

Sentence 5..0..0

Expiration 1907 . . 1 . . 13—Without Good

Time.

Aiiival at Penitentiary.. .1902. .1. .15

Good Time Allowed on.. . . 4.11 . .28—59-28/30 mo. at

8 days per

mo.=:480.

Expiration of Sentence. . . 1907 . . 1 . . 13—Without Good

Time.

Good Time 480 da vs 1 . . 4 . .
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Expiration of iSeuteuce. . . 1905 . . 9 . . 13—\V i t h Good
Time AUaw-

anee.

—aud iiiider this law he is entitled to dischar-oe on the

13th of September, 19Q5, but you will understand that

I do not attempt to determine whether he is entitled

to good time under the law of 1902.

A'ery respectfully,

O. P. HALLIGAN,

Warden.

[Endorsed]: Petition for a Writ of Habeas Corpus.

Filed in the XT. S. Circuit Court, Western District of

Washinpfton. Sep. 18, 1905. A. Reeves Ayres, Clerk.

A. N. Moore, Dep.

In the United ^States Circuit Court, for the Ninth Judicial

District, Western Distrid of the Ktate of Washitigton,

Northern Division.

A
In re Ex Parte: DONALD McKER-

RACHER,

Petitioner.

Writ of Habeas Corpus.

The United States of America, to C. B. Hopkins, United

States Marshal, Greeting:

We hereby command you that the body of Don-

ald McKerracher, in your custody detained, as it is said,

by whatever name he may be charged, together with the

date and cause of his detention, you have before the
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United States Circuit Court for the Ninth Judicial Dis-

trict, holding- terms at Seattle, Washington, in tlie City

of Seattle, County of King and State of Washington,

on the 20th day of Sepember next, at ten o'clock in the

forenoon of that day, then and there to recei\e and sub-

mit to all and singular whatsoever the said Court shall

consider concerning him in this behalf, and that you

have then and there this writ, with your doings in the

premises.

Witness the Honorable C. H. HANFORD, Judge of

said court, 18th day of September, A. D. 1905.

C. H. HANFORD,

Judge.

[Seal of U. S. Circuit Court, Western Dist. of Wash-

ington.]

A. REEVES AY RES,

Clerk of said Court.

By H. M. Walthew,

Deputy.

United States of America,

Western District of Washington,—ss.

I hereby certify and return that in obedience to the

within writ I have the body of Donald McKerracher

now before the Honorable United States Circuit Court.

Seattle, Sept. 20, 1905.

C. B. HOPKINS,

United States Marshal.

By John Stringer,

Deputy.
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[Endorsed] : Writ of Habeas Corpus. Filed in the U.

S. Circuit Court, Western Dist. of Washington. Sep.

20, 1905. A. Reeves Ayres, Clerk. A. N. Moore, Dep.

In the United States Circuit Court for the Western District

of Washington, Northern Division.

1
In re Ex Parte: DONALD McKER"

RACHER, [y:o. 1328.

Petitioner.

Order Allowing United States of America to Intervene and

Amend.

On this 20th day of September, 1905, comes Jesse A.

Frye, United States Attorney for the Western District

of Washington, and moves tliot the United States of

America be given leave to intervene and defend the said

petition and writ heretofore filed and issued in the

premises; and the Court being fully advised in the prem-

ises, and all things here understood:

Now, therefore, it is hereby ordered and adjudged

that the United States of America be, and it hereby is,

given leave to intervene and defend the petition and

writ heretofore filed and issued herein.

Done in open court this 20th day of September, 1905.

C. H. HANFORD,

Judge.

[Endorsed] : Order. Filed in the U. S. Circuit Court,

Western Dist. of Washington. Sep. 20, 1905. A.

Reeves Ayres, Clerk. A. N. Moore, Dep.
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In the United States Circuit Court, for the Ninth Judicial

Circuit, Western District of Washingto)i, Northern Divi-

sion .

lu re Ex Parte: DONALD McKER-f

RAOHER, I No. 1328.

Petitioner. ^

Answer in Return to the Writ of Habeas Corpus.

In obedience to the writ of habeas corpus issued on

behalf of the petitioner herein, comes now the respond-

ents, Charles B. Hopkins, United States Marshal for

the Western District of Washington, and Jesse A. Frye,

United States Attorney for the Western District of

Washington, appearing for the United States interven-

ing herein, and for the said Charles B. Hopkins, United

States Marshal for the Western District of Washington,

and in answer to said writ and position filed herein, cer-

tify, return and answer as follows:

I.

Answering paragraph one of said petition, these re-

spondents admit that the petitioner is a citizen of the

United States and of the State of Washington, and

they deny generally and specifically each and every

other allegation and each and evei-y part thereof con-

tained in said paragraph one of said petition.

II.

Answering paragraph two of said petition, these re-

spondents admit the allegations therein contained, ex-
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cept the allegation in the words aud figures I'oUowiug,

to wit: "Which deduction under the laws of the United

States amounts to eight (8) days for each mouth of his

sentence," which allegation these respondents deny

generally and specifically, and each and every part

thereof.

III.

Kespondents answering paragraph three of said peti-

tion, admit the allegations thereof.

lY.

Answering paragTaph four of said petition, these re-

spondents deny generally and specifically each and

every allegation therein contained, and each and every

part thereof; except that the respondents admit that

the United States Marshal for the Western District of

Washington refuses to discharge the petitioner from

said penitentiary.

V.

Answering paragraph five of said petition, these re-

spondents admit that the petitioner is entitled to the

benefits of the laws of the United States in force at the

time of his sentence and incarceration; and the respond-

ents deny generally and specifically each and every

allegation and each and every part thereof further con-

tained in said paragraph five of said petition.

Respondents further answering, and for further re-

turn to said writ, state:

I.

That the respondent, Charles B. Hopkins, is now and

for a long time has been, the duly appointed, qualified
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and acting United States Marshal for the Western Dis-

trict of ^Yashiuoton, and that the petitioner, Donald

-McKerracher, is in his custody as such Ignited States

Marshal, and that the said petitioner is now beino- de-

tained in the United States Penitentiary on McNeill's

Island.

II.

Tliat said petitioner was turned over to this respond-

ent, Charles B. Hopkins, by liis predecessor in office, as

United States Marshal for the then District of Wash-

ington, for the purpose of incarceration in the United

States penitentiary on McNeill's Island, in the then Dis-

trict of Washington, on the 15th day of January, 1902,

under a sentence of imj)risonment for the term of five

years, by the United States District Court for the Dis-

trict of Washington, on the 14th day of January, 1902,

and on said 15th day of January, 1902, said Donald Mc-

Kerracher was duly imprisoned in tlie United States

penitentiaiy on McNeill's Island, in the State of Wash-

ington, and that the said petitioner has since said date

been held and confined in said penitentiary under said

sentence, and is now detained therein under said sen-

tence, and which said sentence was duly ami lawfully

made by a court liaving jurisdiction of said petitioner,

and that the commitment on said sentence was duly

and lawfully issued, and that tlie imprisonment of said

petitioner is lawful and according to law, an<l that said

sentence of imprisonment has not expired and will not

expire until the 14th day of April, 190G.
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Wherefore, your respondents having shown to this

Honorable Court that said petitioner is held by due and

lawful process, nevertheless now produces before this

Honorable Court, the body of the said Donald McKer«

racher, petitioner herein, at the time and at the place

as in said writ directed, and hereto attaches and makes

a part of the return of said writ as upon the respondent

Charles B. Hopkins served, and prays that said writ

be denied, that the said petitioner be held to wait the

expiration of his sentence as provided by law, and that

he be remanded to the custody of the respondent Charles

B. Hopkins, United States Marshal for the Western Dis-

trict of Washington.

JESSE A. FRYE,

United States Attorney for the Western District of

Washington.

Due and timely service of the within answer, and the

receipt of a true copy thereof, acknowledged this 20th

day of September, 1905.

METCALFE & JUREY,

Attorneys for Petitioner.

[Endorsed] : Answer in Rieturn to Writ of Habeas

Corpus. Filed in the U. S. Circuit Court, Western Dist.

of Washington. Sep. 20, 1905. A. Reeves Ayres, Clerk.

A. N. Moore, Dep.
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In the United IStutes Circuit Vourt, for the Ninth Judiciat

Circuit, Western District of the State of Was'hington,

Northern Division

.

In re Ex Parte: DONALD ^[cKEK^

RACHER,

Petitionci'.

Demurrer to Return.

Comes now the petitioner, Donald McKerracher, and

respectfully demurs to the return of O. B. Hopkins,

United States Marshal, to the writ of habeas corpus is-

sued herein, for the following reasons, to wit:

I. That said return does not state facts sufficient to

constitute a valid return to said writ.

II. That said return shows on its face that petitioner

is restrained of his liberty after the time for which he

was sentenced, deducting* "Good Time," as provided by

law, has expired.

III. That said return is insufficient in law to justify

the further imprisonment of your petitioner.

IV. That said return shows upon its face that your

petitioner is imprisoned and restrained of his liberty

without due process of law, and in conflict with the stat-

utes and acts of Congress of the United States of Amer-

ica.

Respectfully submitted,

J. B. METCALFE,

Attorney for the Petitioner.
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United States of America,

Ninth Judicial District,

State of Wasliington,

Oonntj' of King,—ss.

J, B. Metcalfe, attorney for the petitioner, Donald

McKerraclier, respectfully certifies that he has pre-

pared the foregoing demurrer, and is familiar with the

contents thereof, and that the same is well taken in

point of law.

J. B. METCALFE,

Attorney.

We hereby admit due and proper service of the fore-

going demurrer and receipt of the same this 20th day

of September, 1905.

JESSE A. FKYE,

Attorney for Respondents.

[Endorsed]: Demurrci- to Return. V\\ei\ in tli<' U. S.

Circuit Coui't, \Yestern Dist. of Waslsin.uton. Sep. 20,

1905. A. Reeves Ayres, Clerk. A. X. Mooie, Dep.
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In the United States Circuit Court for the Western District

of Washinf/ton, Northern Division.

In re Ex Parte: DONALD MoKER^"^

KACHER, j>Ko. 1S28.

Petitioner.^

Motion to Dismiss and Quash the Writ of Habeas Corpus.

To the Honorable CORNELIUS H. HANFORD, Judge

of the Above-entitled Court:

Comes now Jesse A. Frye, United States Attorney for

the Western District of Washington, appearing for the

United States of America intervening herein, and for

Charles B. Hopkins, United States Marshal for the West-

ern District of Washington, on belialf of the United

States and the said Charles B. Hopkins, United States

Marshal aforesaid, upon the petition, writ and return,

herein moves that the writ of habeas corpus heretofore

issued herein be quashed and dismissed, on the following

grounds, to wit:

I.

That said writ was improvidently issued.

II.

That it appears from the petition, writ and return

herein that the said petitioner, Donald McKerracher,

is in the legal custody of Charles B. Hopkins, United

States Marshal for the Western District of Washington.
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III.

That it appears from said petition, writ and return

that the said petitioner, Donald McKerracher, was sen-

tenced to five years' imprisonment in the United States

penitentiary on McNeil's Island, Washington, on the 14th

day of January, 1902, by the Honorable Judge of the

United States District Court for the District of Wash-

ington, and that on the 15th day of January, 1902, in

pursuance of said sentence the said petitioner was

placed in the custody of the United States Marshal for

the then District of Washington, and placed in the

United States penitentiary on McNeil's Island, Wash-

ington, where said petitioner has since been confined in

pursuance of said sentence.

IV.

That it appears from said petition, writ and return

that the said sentence so imposed by the said court as

aforesaid has not expired by law, and will not expire

until the 14th day of April, 1906.

V.

That it is established by the petition, writ and return,

that the petitioner, Donald McKerracher, is not entitled

to be discharged at this time from the custody of the

said United States Marshal for the Western District of

Washington, that said sentence so imposed as aforesaid

has not expired according to law.

JESSE A. FEYE,

United States Attorney for the Western District of

Washington.
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Due and timely service of the within motion, and the

receipt of a true copy thereof, acknowledged this 20th

day of September, 1905.

METCALFE & JUKEY,

Attorneys for Petitioner.

[Endoi'sed] : Motion to Dismiss and Quash Writ ot

Habeas Corpus. Filed in the U. S. Circuit, West-

ern District of Washington. Sep. 20, 1905. A. Reeves

Ayres, Clerk. A. N. Moore, Dep.

In the Circuit Couii of the United Statcfi for the Western.

District of Washington, Northern Division.

In re Ex Parte: DONALD McKER-

"

RACHER, I No. 1328.

Petitioner.

.

Order of Discharge.

To the Honorable C. B. HOPKINS, United States Mar-

shal:

It is hereby ordered and directed that the above-enti-

tled matter, having come on regularly to be heard be-

fore this Court, on the 20th day of September A. D. 1905,

Donald McKerracher, the petitioner herein, being rep-

resented by his counsel, Messrs. Metcalfe & Jurey, and

the United States of America being represented by the

United States Attorney for this District, Jesse A. Frye,

and all the matters therein involved being duly heard,

and the Court fully advised in the premises, this Court
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has regularly held aud detei'iuined that Donald McKer-

racher, a prisoner now held in custody by you at the

penitentiary at McNeil's Island, in the State of Wash-

ington, is unlawfully held in custody, his term of impris-

onment having expired as provided by law.

Therefore, you are hereby ordered and directed to

forthwith discharge from custody and imprisonment the

said Donald McKerracher,

Done in open court this 20th day of September. 1905.

C. H. HANFORD,

Judge.

[Seal of U. S. Circuit Court]

Attest: A. REEVES AYRES,

Clerk.

By H. M. Walthew,

Deputy Clerk.

[Endorsed]: Order of Discharge. Eiled in the U. S.

Circuit Court, Western Dist. of Washington. Sep. 20,

1905. A. Reeves Ayres, Clerk. A. N. Moore, Dep.

Jn the United States Circuit Court for the Western District

of Washington, Northern Division.

In re Ex Parte: DONALD M^KER-^

RACHER, j^^" l^'^S-

Petitioner.
J

Exceptions.

Comes now the United States of America and Charles

B. Hopkins, United States Marshal for the Western Dis-
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trict of Washington, respondents in the above-entitled

matter, by Jesse A. Frye, United States Attorney for

the Western District of Washington, and duly except to

the order of discharge made and entered in the above-

entitled matter on the 20th day of September, 1905, for

the reasons and upon the grounds following, to wit:

I.

That the Court erred in finding that the petitioner,

Donald McKerracher, was wrongfully restrained of his

liberty.

II.

The Court erred in finding that the petitioner, Donald

McKerracher, was unlawfully held in custody by the

United States Marshal for the Western District of

Washington.

III.

The Court erred in holding and finding that the peti-

tioner, Donald McKerracher, was unlawfully held in

custody by the Warden of the United States Peniten-

tiary, on McNeill's Island, Washington.

IV.

The Court erred in holding and finding that the term

of imprisonment of the petitioner, Donald McKerracher,

had expired as provided by law.

V.

The Court erred in ordering and adjudging that the

petitioner, Donald McKerracher, was entitled to be dis-

charged from the custody of the United States Marshal

for the Western District of Washington.
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VI.

The Court erred in ordering and directing the United

States Marshal for the Western District of Washington,

to discharge the said petitioner, Donald MeKerracher,

from custody and imprisonment.

VII.

The Court erred in ordering and directing that the

petitioner, Donald MeKerracher, be discharged from

the United States Penitentiary on McNeill's Island,

Washington.

VIII.

The Court erred in ordering the petitioner, Donald

MeKerracher, to be released from the custody of the

officers of the United States.

IX.

The Court erred in releasing and discharging the peti-

tioner, Donald MeKerracher, from the custody of the of-

ficers of the United States and restoring him to his lib-

erty.

X.

That said order of discharge is not supported by the

law controlling in the premises.

XI.

That the said order of discharge is contrary to the

facts in the premises.

XII.

That said order of discharge is not warranted by, nor
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supported by, the facts, nor by tli(^ law in tlu^ ])i'einises,

but is contrary thereto.

Dated tliis 20th day of September, 1905.

JESSE A. FRYE,

United States Attorney.

The above exceptions are each and all allowed tliis

20th day of September, 1905.

C. H. HANFOED,
Judge.

Due and timely service of the within exceptions, and

the receipt of a true copy thereof, acknowledged this

20th day of September, 1905.

METCALFE & JURY,

Attorneys for Petitioner.

[Endorsed] : Exceptions. Filed in the U. S. Circuit

Court, Western Dist. of Washington. Sep. 20, 1905. A.

Reeves Ayres, Clerk. A. N'. Moore, Dep.

In the United i^tates Circuit Coiiii for the Western District

of Washington, Northern Division.

In re Ex Parte: DONALD McKER-"|

RACHER,

Petitioner. ^

^No. 1328.

Petition for Appeal to the United States Circuit Court of

Appeals for the Ninth Circuit, end Order Allowing Same.

To the Honorable CORNELIUS H. HANFORD, Judge

of the Above-entitled Court:
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Ooines now Charles B Hopkins, United States Marshal

for the Western District of Washinj^ton, and United

States of America, respondents in the above-entitled

matter, by their attorney, Jesse A Frye, United States

Attorney for the Western District of Washington, and

feeling and deeming themselves aggrieved by the order

and judgment of discharge made, entered and filed in

the above-entitled proceeding, on the 20th day of Sep-

tember, 1905, do hereby appeal from the said order and

judgment of discharge, to the United States Circuit

Court of Appeals for the Ninth Circuit, and pray that

their appeal may be allowed and that a transcript of

the record and all proceedings and papers upon which

said order and judgment was made and entered, duly

authenticated may be sent to the United States Circuit

Court of Appeals for the Ninth Circuit.

Petitioners respectfully pray that on account thereof,

their appeal be allowed, to correct the errors com-

plained of, and to reverse, annul and set aside the said

order and judgment.

Your petitioners further say that they have this day

filed herein their assignment of errors committed by

the above-entitled court in this proceeding, and intended

to be urged by your petitioners as appellants in the

prosecution of this suit upon appeal.

Your petitioners further show that this appeal is

prosecuted by and under the direction and authority

of the Attorney General of the United States of Amer-

ica, and on behalf of the United States of America, and

the said Charles B. Hopkins, United States Marshal for
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the Western District of Washington; and they respect-

fully pray that said appeal may be allowed without

bond.

Dated at Seattle, Washington, this 20th day of Sep-

tember, 1905.

JESSE A. FRYE,

United States Attorney for the Western District of

Washington,

Order.

And, now, to wit, on this 20th day of September, 1905:

It is ordered, that the appeal in the above-entitled

proceeding be allowed as prayed for by the United

States of America and the said Charles B. Hopkins,

United States Marshal for the Western District of

Washington:

And it is further ordered, that the said petitioner,

Donald MeKerracher, may be enlarged pending the said

appeal upon executing a recognizance with sureties, in

the sum of fifteen hundred dollars, to the satisfaction

of the clerk of this court for his appearance to answer

the judgment of the United States Circuit Court of Ap-

peals for the Ninth Circuit, and upon failure thereof

to give bail to remain in the custody of the United

States Marshal for the W^estern District of Washington,

and be confined in the United States Penitentiary on

McNeill's Island, State of Washington, until discharged

by law.

C. H. HANFORD,

United States Judge Presiding in said Western District

of Washington.



vs. Donald McKerraeher. 23

Due and timely service of the within motion, and the

receipt of a true copy thereof, acknowledged this 20th

day of September, 1905.

METCALFE & JUREY,

Attorneys for Petitioner.

[Endorsed] : Petition for Appeal and Order Allowing.

Filed in the U. S. Circuit Court, Western Dist. of Wash-

ington. Sep. 20, 190'5. A. Reeves Ayres, Clerk. A. N.

Moore, Dep.

In the Circuit Court of Ihe i'liited States for the Western

District of Washington, Northern Division.

1
In re Ex Parte: DONALD McKERRA-

CHER, !>No. 1328.

Petitioner.

Assignment of Errors.

Comes now the United States and Charles B. Hopkins,

United States Marshal for the Western District of

Washington, appellants in the above-entitled proceed-

ing, by their attorney, Jesse A. Frye, United States At-

torney for the Western District of Washington, and in

connection with their appeal herein say; That in the

record and proceeding in the above-entitled matter and

in the order and judgment rendered and entered herein

on the 20th day of September, 1905, there is manifest

error, in this, to wit:
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I.

That the Court erred in finding that the petitioner,

Donald MeKerraclier, was wrongfully restrained of his

liberty.

II.

That the Court erred in finding that the petitioner,

Donald MeKerracher, was unlawfully held in custody

by the United States Marshal for the Western District

of Washington.

III.

That the Court erred in holding and finding that the

petitioner, Donald McKerracher, was unlawfully held

in custody by the Warden of the United States peniten-

tiary on McNeill's Island, Washington.

IV.

That the Court erred in holding and finding that the

term of imprisonment of the petitioner, Donald McKer-

racher, had expired as provided by law.

Y.

That the Court erred in ordering and adjudging that

the petitioner, Donald McKerracher, was entitled to be

discharged from the custody of the United States Mar-

shal.

VI.

That the Court erred in ordering and directing the

United States Marshal for the Western District of

Washington to discharge said Donald McKerracher

from custody and imprisonment.
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VII.

That the Court erred in ordering and directing that

the petitioner, Donald McKerracher, be disrharj^ed from

the TTnited States penitentiary on McXeill's Island.

VIII.

That the Court erred in ordering the petitioner, Don-

ald McKerracher, to be released from the custody of the

officers of the United States.

IX.

That the Court erred in releasing and discharging the

petitioner, Donald McKerracher, from the custody of

the officers of the United States and restoring him to his

liberty.

X.

That the Court erred in entering the order and judg-

ment of date of September 20, 1905, in the premises, dis-

charging the petitioner, Donald McKerracher, from the

custody of the United States officers and restoring him

to his liberty, for the reason that said order and judg-

ment is not supported by the law in the premises, and

that said order and judgment of discharge are contrary

to the facts in the premises, and that said order and

judgment of discharge are not warranted, nor supported

by the facts, nor the law in the premises, and that said

judgment and order of discharge are contrary to law.

Wherefore, the United States Marshal for the West-

ern District of Washington, and the United States of
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America, appellants, pray that their assignment of er-

rors be entered upon the record in this proceeding:

And they further pray that, upon the hearing of this

appeal it may be adjudged by the United States Circuit

Court of Appeals for the Ninth Circuit, that the order

and judgment in this proceeding made and entered on

the 20th day of September, 1905, be in all things re-

versed and set aside and in all things held for naught,

and that the petitioner, Donald McKerracher, be re-

manded to the custody of the United States Marshal for

the Western District of Washington, and that he be im-

prisoned in the United States penitentiary on McNeill's

Island, State of Washington, and there held until his

term of sentence expires according to law.

JESSE A. FKYE,

United States Attorney for the Western District of

Washington, and Attorney for Appellees.

Due and timely service of the within assignment of

errors, and the receipt of a true fopy thereof, acknowl-

edged this 20th day of September, 1905.

METCALFE & JUREY,

Attorneys for Petitioner.

[Endorsed]: Assignment of Errors. Filed in the U.

S. Circuit Court, Western Dist. of Washington. Sep.

20, 1905. A. Reeves Ayres, Clerk. A. N. :\roore, Dep.
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/n the United States Circuit Court for the Western District

of Washington, Northern Division.

In re Ex Parte: DONALD McKER-^

BACHER, J>No. 1328.

Petitioner.

Citation (Copy).

United States of America,—ss.

To Donald McKerracher and to Metcalfe & Jnrej^, His

Attorneys, Greeting

:

Yon, and each of you, are hereby cited and admon-

ished to be and appear before the United States Circuit

Court of Appeals for the Ninth Circuit, at the city of

San Francisco, in the State of California, within thirty

(30) days from the date of this citation, pursuant to an

appeal filed in the clerk's office of the Circuit Court of the

United States for the Western District of Washington,

Northern Division, in re Ex Parte: Donald McKer-

racher, Petitioner, and show cause, if any there be, why

the order and judgment of the United States Circuit

Court for the Western District of Washington, in said

appeal mentioned, should not be reversed and set aside

and held for naught, and why speedy justice should not

be done in that behalf.

Witness, the Honorable MELVILLE W. FULLER,
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Chief Justice of the United States, and the seal of said

Circuit Court, this 20th day of September, 1905.

[Seal U. S. Circuit Court, Western Dist. of Washington.]

C. H. HANFORD,

United States District Judge, Presiding in said Western

District of Washington.

We, Metcalfe & Jurey, attorneys for the petitioner,

Donald McKerracher, in the above-mentioned matter,

on this 2'Oth day of September, lO'OS, do hereby accept

due, legal and personal service of this citation for and

on behalf of said petitioner, Donald McKerracher, at

Seattle, King County, State of Washington, in the West-

ern District of Washington.

METCALFE & JUREY,

Attorneys for Petitioner, Donald McKerracher, Seattle,

Washington.

[Endorsed]: Citation. Filed in the U. S. Circuit

Court, Western Dist. of Washington. Sep. 20, 1905. A.

Reeves Ayres, Clerk. A. N. Moore, Dep.
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In the Circuit Court of the United IStates for the Western

District of Washington, Northern Division.

In re DONALD McKERRACHEK, Peti-'

tioner for Writ of Habeas Corpus.

CHARLES B. HOPKINS, U. S. Mar } No. 1328.

shal,

Riespoiideut.

Clerk's Certificate to Transcript.

United States of America,

Western District of Washington,—ss.

I, A. Reeves Ayres, clerk of tlie C'ircuit Court of

the United States for the Western District of Wash-

ington, do hereby certify that the foregoing twenty-

eight (28) typewritten pages, numbered from 1 to 28,

both inclusive, constitute and are a complete, true and

correct copy of the record, papers and all proceedings

had in the foregoing and therein-entitled cause, as the

same remains of record and on tile in the office of tlie

clerk of said ("ircuit Court at Seattle in said district;

and that the same constitutes the record on the appeal

taken therein by Charles B. Hopkins, United States Mar-

shal for the Western District of Washington, and the

United States of America, to the United States Circuit

Court of Appeals for the Ninth Circuit, from the order

and judgment of said Circuit Court, made and en-

tered on the 20th day of vSeptember, 1905,
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I certify that I hereto annex and herewith transmit

the original citation issued in said cause.

I further certify that the cost of preparing and certi-

fying the foregoing record on appeal is the sum of

121.70, and that a charge for said amount will be in-

cluded by me in my account against the United States

of America for the quarter ending September 30, 1905.

In testimony whereof, I have hereunto set my hand

and aflQxed the seal of said Circuit Court, this Septem-

ber 22, 1905.

[Seal] A. REEVES AYRES,

Clerk United States Circuit Court, Western District of

Washington.

By H. M. W^althew,

Deputy Clerk.

In the United States Cireuit Court for the Western District

of Washington, Northern Division.

In re Ex Parte: DONALD McKER-^

RACHER, j>No. 1328.

Petitioner. ^

Citation (Original).

United States of America,—ss.

To Donald McKerracher, and to Metcalfe & Jurey, His

Attorneys, Greeting:

You, and each of you, are hereby cited and admon-

ished to be and appear before the United States Circuit
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Court of Appeals for the Ninth Circuit, at the city of

San Francisco, in the State of California, within (30)

days from the date of this citation, pursuant to an ap-

peal filed in the clerk's oflftce of the Circuit Court of the

United States for the Western District of Washington,

Northern Division, in re Ex parte, Donald McKerracher,

Petitioner, and show cause, if any there be, why the or-

der and judgment of the United States Circuit Court for

the Western District of Washington, in said appeal

mentioned, should not be reversed and set aside and

held for naught, and why speedy justice should not be

done in that behalf.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, and the seal of said

Circuit Court, this 20th day of September, 1905.

[Seal] C. H. HANFORD,

United States District Judge, Presiding in said West-

ern District of Washington.

We, Metcalfe & Jurey, attorneys for the petitioner,

Donald McKerracher, in the above-mentioned matter,

on this 20th day of September, 1905, do hereby accept

due, legal and personal service of this citation for and

on behalf of said petitioner, Donald McKerracher, at

Seattle, King County, State of Washington, in the West-

ern District of Washington.

METCALFE & JUREY,

Attorneys for Petitioner, Donald McKerracher, Seattle,

Washington.
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[Endorsed]: No. 1328. lu the Circuit Court of the

United States for the Western District of Washington,

Northern Division. In re Ex Parte: Donald McKer-

racher, Petitioner. Citation. Filed in the U. S. Circuit

Court, Western Dist. of Washington. Sep. 20, 1905. A.

Reeves Ayres, Clerk. A. N. Moore, Dep.

[Endorsed] : No. 1253. United States Circuit Court

of Appeals for the Ninth Circuit. The United States of

America and Charles B. Hopkins, as United States Mar-

shal for the Western District of Washington, Appel-

lants, vs. Donald McKerracher, Appellee. Transcript of

Record. Upon Appeal from the United States Circuit

Court for the Western District of Washington, Northern

Division.

Filed September 29, 1905.

P. D. MONCKTON,

Clerk.
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IN THE

UNITED STATES CIRCUIT COURT
OF APPEALS

FOR THH NINTH CIRCUIT

UNITED STATES OF AMERICA and
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Appellants^
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Appellee
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WASHINGTON, NORTHERN DIVISION.

BRIEF OF APPELLANTS

STATEMENT.

The appellee on the 14th day of January, 1902, at

Seattle, Washington, upon a conviction for a violation of

the national banking laws, was sentenced to be imprisoned

for a period of five years in the United States peniten-

tiary on McNeil's Island, in the State of Washington; ap-

pellee arrived at said penitentiary on the 15tli day of

January, 1902, and has been there incarcerated ever since

under said sentence and until his discharge upon bond



pending this appeal ; that since his incarceration in said

penitentiary he has heen a good prisoner and the record

of his conduct shows that he has faithfulh^ observed all

of the rules and regulations of said penitentiary, and has

not been subjected to any punishment for a violation of

any of the rules and regulations of said penitentiary; on

the 20th day of September, 1905, the appellee filed his

petition in the United States Circuit Court for the West-

ern District of Washington, setting forth substantially

the above facts, and claiming that under the laws of the

United States he was entitled to a deduction from the

term of his sentence to be estimated under the laws of

the United States as commencing on the first day of his

arrival at the United States penitentiary, which deduc-

tions would amount to eight (8) days for each month of

his sentence, and that under the terms of said sentence

and the laws of the United States he was, and is, entitled

to his discharge from said penitentiary on the 15th day

of September, 1905, and praying that a writ of habeas

corpus issue accordingly. Upon this showing a writ of

habeas corpus was issued accordingly, directed to the

United States marshal for the Western District of Wash-

ington; the United States marshal appeared and made

return to said petition and writ, denying certain portions

thereof and setting forth and alleging that under the

laws of the United States in force and effect at the time

of appellee's sentence, and which he alleged to be the con-

trolling law in force in regard to the limit of time for

which the appellee should be imprisoned, the term of im-

prisonment of the said appellee had not expired and

would not expire until the loth day of April, 1906, and



moved the court upon said petition, writ and return that

said petition be quashed and dismissed, and that the ap-

pellee be held to await the expiration of his term of sen-

tence as by law provided. To this return the petitioner

interposed a demurrer. The matter was heard by the

court upon said petition, writ, return, motion and de-

murrer, and on the 20th day of September, 1905, the court

made and entered an order discharging the appellee and

petitioner from the custody of the United States marshal

and restoring him to his liberty. Exceptions were duly

taken and allowed, to this order of discharge, and this

appeal is prosecuted from said order and judgment of dis-

charge.

ASSIGNMENT OF ERRORS.

I.

The Court erred in finding that the petitioner,

Donald McKerracher, was wrongfully restrained of his

liberty.

II.

The Court erred in finding that the petitioner, Don-

ald McKerracher, was unlawfully held in custody by the

United States marshal for the Western District of Wash-

ington.

III.

The Court erred in holding and finding that the pe-

titioner, Donald McKerracher, was unlawfully held in cus-

tody by the warden of the United States penitentiary at

McNeil's Island, Washington.



IV.

The Court erred in holding and finding that the term

of imprisonment of the petitioner, Donald McKerracher,

had expired as provided by law.

V.

The Court erred in ordering and adjudging that the

petitioner, Donald McKerracher, was entitled to be dis-

charged from the custody of the United States marshal.

VI.

The Court erred in ordering and directing the United

States marshal for the Western District of Washington

to discharge said Donald McKerracher from custody and

imprisonment.

VII.

The Court erred in ordering and directing that the

petitioner, Donald McKerracher, be discharged from the

United States penitentiary on McNeil's Island.

VIII.

The Court erred in ordering the petitioner, Donald

McKerracher, to be released from the custody of the offi-

cers of the United States.

IX.

The Court erred in releasing and discharging the

petitioner from the custody of the officers of the United

States and restoring him to his liberty.



X.

The Court erred in entering the order and judgment

of date of September 20, 1905, in the premises, discharg-

ing the petitioner, Donald McKerracher, from the custody

of the United States officers and restoring him to liis liber-

ty, for the reason that said order and judgment is not sup-

ported by the law in the premises, and that said order and

judgment of discharge is contrary to the facts in the

premises, and that said order and judgment of discharge

is not warranted, nor supported by the facts, nor the law

in the premises, and that said judgment and order of dis-

charge is contrary to law.

ARGUMENT.

The sole question for determination upon this ap-

peal is, does the act of June 21, 1902, (32 Stat. L. 397)

apply to sentences imposed prior to the time that said

act took eifect according to its terms.

The act as a whole is as follows:

'*Be it enacted by the Senate and House of Repre-
sentatives of the United States of America in Congress
asseinbled, That each prisoner who has been or shall

hereafter be convicted of any olfense against the laws of

the United States, and is confined, in execution of the

judgment or sentence upon any such conviction, in any
United States Penitentiary or jail, or in any penitentiary,

prison, or jail of any State or Territory, for a definite

term, other than for life, whose record of conduct shows
that he has faithfully observed all the rules and has not

been subjected to punishment, shall be entitled to a de-

duction from the term of his sentence to be estimated

as follows, commencing on the first day of his arrival



at the penitentiary or prison, or jail: Upon a sentence

of not less than six months nor more than one year, five

days for each month ; upon a sentence of more than one

year and less than three years, six days for each month

;

upon a sentence of not less than three years and less than

five years, seven days for each month ; upon a sentence

of not less than five years and less than ten years, eiglit

days for each month; u^Don a sentence of ten years and
more, ten days for each month. When a prisoner has
two or more sentences, the aggregate of his several sen-

tences shall be the basis upon which his deduction shall

be estimated.

Sec. 2. That in the case of convicts in any United
States penitentiary, the Attorney General shall have the

power to restore to any such convict who has heretofore

or may hereafter forfeit any good time by violating any
existing law or prison regulation such portion of lost

good time as may be proper, in his judgment, upon rec-

oniBiendations and evidence submitted to him by the

warden in charge. Restoration, in the case of United
States convicts confined in State and Territorial insti-

tutions, shall be regulated in accordance with the rules

governing such institutions, respectively.

Sec. 3. That this Act shall take effect and be in

force from and after thirty days from the date of its

approval, and shall a])ply only to sentences imposed by
courts subsequent to the time that this Act takes effect,

as hereinbefore provided. Prisoners serving under any
sentence imposed prior to such time shall be entitled and
receive the commutation heretofore allowed under ex-

isting laws. Such existing laws are hereby repealed as

to all sentences imposed subsequent to the time when this

Act takes effect."

It was contended by counsel for the appellee before

the lower court, and the lower court so found, and it will

probably be contended here, that there is an irreconcil-

able conflict between Sections 1 and 3 of the act of June

21, 1903, supra.

Let us see if Sections 1 and 3 can not be harmonized



and read so that each will have its due and conjoint ef-

fect. Section 1 reads ''that each prisoner who has been,

or shall hereafter be, convicted of any offence against

the laws of the United States and is confined in execu-

tion of the judgment or sentence upon any such con-

viction," etc.— shall be entitled to commutation for good

conduct etc. Section 3, among other things, provides

that the act "shall apply only to sentences imposed by

courts subsequent to the time that this act takes effect".

It is quite possible that a party may have been con-

victed prior to the time that the act took effect, although

not sentenced until afterward. Many days frequently

elapse bettveen the conviction and the sentence of crim-

inals. Taking the words "that each prisoner who has

been, or shall hereafter be, convicted" according to their

clear meaning, they refer only to a prisoner who has been

convicted, and do not refer to nor include those persons

who have already been sentenced. Where then a pris-

oner who has been convicted, before the time when the

act took effect, but had not been sentenced until afterward,

his case would be covered by the act; while those cases

would be excluded where the party had been both con-

victed and sentenced prior to the time when the act took

effect. By thus reading the act, all of the words and

phrases employed are given force and effect, there is no

apparent repugnancy, and the fundamental rules of con-

struction observed and respected.

If there is an irreconcilable repugnancy between the

first and third sections of this act, as will be contended

by appelee, and as found by the lower court, which section



is to prevail! If the words "lias been or" in lines one

and two, and the word **is" in line three of the act, as

published, were eliminated from section one, there would

be no apparent repugnancy between the first and the third

sections of the act. The first section of the act simply

fixes the deductions from the term of sentence that each

Federal convict shall be entitled to by reason of his good

conduct and faithful observance of the rules and regu-

lations of the prison wherein confined. This section is

general in its terms and eliminating the words *'has

been or" and *'is" as above suggested, it has reference

only to the general subject and conditions of commuta-

tion to prisoners. Here and nowhere else in the act are

mentioned the deductions from terms of sentence for good

behavior. It was the only purpose of Section 1 to fix

and define the deduction allowed. Incidentally only, and

by the use of the words "has been or" and "is" as above

stated, does this section refer to the persons who are to

reap the benefit of the act. Congress in enacting Section

1 had only one thing in view, that is, to define and fix

the deductions from sentences for good helmvior. The

section is silent upon all other matters referred to in the

act if we eliminate the 4 words as suggested.

The only purpose of Section 2 of the act is to point

out how good time can be restored after it has been for-

feited by the convict violating some law or prison rule or

regulation; that is the only subject matter treated of in

Section 2.

Coming now to the last Section of the act. Section 3,

we find that it treats of only two subjects:
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1st. Tlie time when the act shall go into effect;

2nd. The convicts to whom it shall not apply.

Section 3 treats solely and specially of these tivo

things. Here the attention of Congress was specially

directed to only two things, i. e. ivhen shall this act take

effect, and what convicts shall receive the benefit of the

act. If by Section 3 Congress did not intend to fix a

definite time when this act should take effect and to

exempt from its force the general class of those persons

serving under prior sentences, then there would have been

no need of this Section 3, for these are the only two sub-

jects treated of in this section.

The thirty day period fixed after approval when the

act should take effect was for the purpose of informing

the several courts of the United States of the time to be

allowed future prisoners for good behavior, so that they

could take this into account in passing sentence. If Con-

gress had intended that this act was to be retroactive

this thirty day provision was unnecessary and is mean-

ingless. If appellee's contention is to obtain, Section 3

must be entirely eliminated, for no part of Section 3 is

necessary to support appellee's contention, but is opposed

thereto. If Congress had intended that which is claimed

by appelee, then why did Congress add Section 3 to the

act, for by leaving Section 3 off entirely, the act would

then express precisely that which is claimed by appellee

and as held by the lower court. Unless Section 3 can be

given the meaning its language clearly expresses, then it

can be given no force or meaning at all and must be en-

tirely ignored. If appellee's contention is to hold good,
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the act is complete without Section 3. In order to give

this act the meaning claimed for it by the appellee, Sec-

tion 3 as a whole must be snuffed out of the act. This

would not only brutally violate the positive intention of

Congress as expressed in plain language, but it would

also disregard all canons of construction. Why then did

Congress add Section 3 to the act ? For two reasons ; to

fix a definite time in the future after its approiml iclien

the act should go into effect, and to designate the con-

victs who should reap the benefit of the act. This only

and nothing more. We do not believe that Congress ad-

ded Section 3 without any purpose whatever, but we do

believe that it was added for the express purpose, and

for the only purpose, as above stated, that is, to fix the

time when the act should take effect and the persons to

be affected thereby. Is it not more reasonable to suppose

that the words ''has been or" and "is" were, through an

oversight and inadvertance, the result of hasty legisla-

tion, left in Section 1, than it would to hold that Sec-

tion 3 should as a whole be ignored. In order to adopt

the contention of appellee we must view Section 3 as a

useless and lifeless thing. Congress in adding Section

3 did not intend to do a meaningless thing, and courts

should not impute such an intention to Congress, but

courts should, and do, try to find out the intention of the

law making body, and to give force and expression to

such intention. Such courtesy is extended by the courts

to the legislative body. Get at the meaning, gather the

meaning from the language employed and give force

accordingly is the true and only rule for courts to follow.
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**Tliis act shall take effect and be in force from and
after 30 days from the date of its approval, and shall

apply only to sentences imposed by courts subsequent
to the time that this act takes effect as hereinbefore pro-
vided '

'.

Could Congress have employed language more clear

to express its intention! No ambiguity in that expres-

sion. The intention of Congress is plain.

^

' Prisoners serving under any sentence imposed prior

to such time shall be entitled to, and receive, the com-

mutation heretofore allotved under existing laws". Im-

posed prior to what time? The qualifying word ''such"

restricts the act to sentences imposed after the act goes

into eff'ect, or 30 days after the approval of the act. The

extensive and specific language employed in Section 3

clearly expresses and discloses the real intention of Con-

gress upon the application of the whole act. That in-

tention is too clear to be misunderstood. That intention

is not veiled but stands out boldly in Section 3.

There are certain rules of construction which we in-

voke as sustaining the contention of the appellants:

"It is a principle which has always been held sacred

in the United States," said Chief Justice Marshall, "that

laws by which human action is to be regulated, look for-

wards, not backwards, and are never to be construed ret-

rospectively, unless the language of the court shall ren-

der such construction indispensable".

Reynolds v. MacArthur, 2 Peter (U. S.) 434.

It is a fundamental rule of construction that the va-

rious provisions of an act should be read so that all may,

if possible, have their due and conjoint effect without

repugnancy or inconsistency.
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C. C. C. & St. L. R. Co. V. Backus, 18 L. R. A. (Ind.)

729-737;

Lamp Chimney Co. v. Afisonia Brass Co., 91 U. S.

662;

U. S. V. Landram, 118 U. S. 81.

If there be no choice between inharmonious sections

of the same act, the later section, being the latest expres-

sion of the legislative mind, must in construction vacate

the former to the extent of the repugnancy.

26 Am. & Eng. Encij. Laiv, 2d ed., 619-620;

In re Richards, 96 Fed. 935;

In re Tune, 115 Fed. 906;

Hall et al. v. Equator Mining k Smelting Co. et

al. Federal Case No. 5931.

"Where there is an irreconcilable conflict between

different parts of the same act, the last in order of po-

sition must control".

26 Am. & Eng. Emy. Law, 2d Ed. p. 619, supra.

''As between conflicting statutes, the latest in date

will prevail, so hetween conflicting sections of the same
statute, the last in the order of arrangement will con-

trol".

Fed. Case No. 5931, supra.

When words occur in a statute which can be given

no effect consistent with the plain intent of the statute,

they must be rejected as without meaning.

Leavitt v. Loverin, 1 L. E. A. (N. H.) 58;

U. S. V. Stern, 5 Blatchf. 512; Federal Case No.

16389

;

Paxton V. Hershey, I. C. & L. Co. v. Farmer's &

M. I. & L. Co. 29 L. E. A. (Neb.) 853.
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Where one section of a statute treats solely and

specially of a matter, it will prevail as to that matter

over other sections in which only incidental reference is

made thereto.

26 Am. d Eng. Ency. Law, (2d. Ed.) pp. 619-620.

Griffith v. Carter, 8 Kans. 378

;

Long V. Cidp, 14 Kans. 317.

As is well said by Justice Brewer in Long v. Culp,

supra

:

''It is also a rule of construction that when one sec-

tion of a statute treats specially and solely of the matter,

that section prevails in reference to that matter over
other sections in which only incidental reference is made
thereto, not because one section has more force as a leg-

islative enactment than another, but because the legisla-

tive mind having been in the one section directed to this

matter must be presumed to have expressed its intention

therein, rather than in other sections where its attention

was turned to other things".

So here. In the first section, the attention of Con-

gress was specially turned to the deduction from the term

of sentence that each convict should be entitled to by rea-

son of his good conduct and faithful observance of the

rules and regulations of the prison where confined; in

Section 2 the attention of Congress was directed to how

good time can be restored after it has been forfeited, and

in Section 3 Congress directed its attention exclusively to

the time when the act shall take effect and the persons

within its provisions. In the last section Congress turn-

ed its special attention to the application of the whole

act, and has expressed in clear language that it ''shall

apply only to sentences imposed by courts subsequent to

the time that this act takes effect". That wish of Con-
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gress is clearly expressed; it should dominate and con-

trol the courts in the construction of the act.

While debates in Congress are considered doubtful

sources of information from which to discover the mean-

ing of the language of a statute passed by that body, yet

as appears from the Congressional Eecord (35 Cong.

Rec. pt. 7, p. 6898), the attention of the judiciary com-

mittee had been called to the point at issue here ; that is,

whether or not the act should include those sentences

imposed prior to the time that the act went into effect.

The late Senator Hoar, who was Chairman of the Ju-

diciary Committee, after the bill had passed made this

explanation to the Senate:

"With the leave of the Senator from California, I

should like to make one statement about the bill which
has just passed".

"I received a great many communications from dif-

ferent parts of the country saying that it ought to apply
to cases of prisoners sentenced heretofore, and undoubt-
edly that would l3e quite desirable, but there was a very
serious doubt in the minds of the members of the com-
mittee of the constitutional power of Congress to pass a
bill of that sort which should apply to sentences hereto-

fore imposed. Therefore the committee thought it un-

wise to include such a provision".

This statement of the Senator shows that this par-

ticular i^oint had been discussed before the Judiciary

Committee, and that committee had decided that the act

should not be retroactive. "WTiile we may differ with the

learned Senator as to the power of Congress in the prem-

ises, yet his explanation removes all doubt as to the

proper construction of this act.

Prior to the hearing of this case before the lower
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court, this act had been before the courts of the United

States for consideration only three times in so far as we

liave been able to find

:

1st. The matter received the attention of District

Judge Thomas in re Waltei's, 128 Fed. 791, where it was

held that the act did not apply to sentences imposed prior

to the time when the act took effect.

2nd. In re Farrar, 133 Fed. 254, where District

Judge Wheeler held that the act did apply to sentences

imposed prior to the time when the act took effect, and

3rd. The Farrar case was appealed to the Circuit

Court of Appeals for the 2nd Circuit, and a decision was

rendered by that court on May 24, 1905, 139 Federal Re-

porter, p. 260, reversing the judgment of the lower court

and holding that the act does not apply to sentences im-

posed prior to the time when the act ivent into effect,

hut applies only, as the act provides, to sentences imposed

subsequent to the time that the act took effect.

And in reversing the Farrar case, the Court in its

opinion said

:

"The single question is, which of the two repugnant
clauses ought to be rejected! One rule of construction

is that, where there is irreconcilable conflict between dif-

ferent clauses of the same statute, the last in order of

position must control. Another is that the clause which
is directed especially to the particular subject must pre-

vail, as regards the subject, over those mentioning it in-

cidentally. The authorities illustrating the application

of these rules are collected in Vol. 26, Am. & Eng. Enc.

of Law (2d Ed.) 619, 620.

The first section of the act treats of the general sub-

ject and conditions of commutation to prisoners. The
third section relates exclusively to the time when the act

shall go into operation, and the prisoners to whom it
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shall not apply. It exempts from the general class those

prisoners serving under any prior sentence, and, to em-
phasize the meaning of Congress that the privileges of the

act shall not extend to the exempted class, expresses that

meaning twice, and in different terms. As the third sec-

tion is more detailed, and more carefully expressed than
the first, in respect to the prisoners who shall be entitled

to the commutation, it must be presumed that it expresses

the more matured judgment of the legislative mind upon
that particular subject.

The repugnancy between the two sections would not

exist if the words "has been or" had been omitted in the

first section. Apparently section 3 was inserted as sup-

plementary to the bill as originally framed. It is prob-

able that when the third section was added these words
were inadvertently retained.

We conclude that the relator was not entitled to the

benefit of the act, and that the order of the court below
was erroneous."

We urgently contend, therefore, that the learned

Judge of the District Court of the Western District of

Washington committed reversible error in holding that

the appellee was entitled to be discharged upon the show-

ing made in this case, and in making and entering the

order of September 20, 1905, discharging and releasing

the appellee from the custody of the officers of the United

States, and that said judgment should be reversed and

the appellee remanded to the custody of the United States

Marshal for the Western District of Washington and that

he be incarcerated in the United States Penitentiary until

his term of sentence expires.

Kespectfully submitted,

JESSE A. FRYE,
United States Attorney

ALFRED E. GARDNER,
Assistant U. S. Attorney.

EDWARD E. CUSHMAN,
Special Assistant to Attorney General,

of Counsel.
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STATEMENT

The statement of the case by counsel for appellants

in their brief is a fair one, and sufficiently full for all the

purposes of the case, and they having copied in full the

statute in question, we will not recopy it here.

ARGUMENT

I.

IKEECONCILABLE REPUGNANCY.

There is an irreconcilable repugnancy between the

subject matter of Sees. 1 and 3 of the act, relating to the

persons entitled to the benefits of the act, and one or the

other must give way, and we contend the latter. This is

the theory upon which the case was instituted and waged

in the lower court, and the theory upon which it was de-

cided.

Sec. 1 clearly, positively, definitely and affirmatively

gives the benefits of the act to all federal prisoners con-

victed, sentenced and confined prior to the taking effect of

the act, while Sec. 3 declares that the act shall apply only

to such prisoners sentenced after the taking effect of the

act. It is purely a question, which must give way to the

other.

II.

SUBJECT-MATTEE OF SECS. 1 & 3.

Sec. 1 of the act treats primarily, principally and

fully, two distinct subject matters, 1st, the matter of the



persons who shall be entitled to the benefits of the act, and

2ud, the benefits they shall derive therefrom.

Sec. 3 of the act treats four distinct subject matters,

three primarily, principally and solely, and one inciden-

tally only ; 1st, it fixes the date of the taking effect of the

act; 2nd, incidentally declares to whom the act shall ap-

ply ; 3rd, reserves the benefits of the old law of commuta-

tion of sentences, to persons sentenced prior to the taking

effect of the new law (if they would avail themselves of

it in preference to the benefits of the new law, also ex-

tended to them), and 4th, repeals the old law of commuta-

tion of sentences as to persons sentenced after the taking

effect of the new law.

III.

INTENT MANIFEST WITHIN THE ACT.

Counsel for appellants are in our view of the matter

grievously in error (Appellants' Brief, p. 8) in contending

that the only purpose of Sec. 1 was to fix the deductions

allowed, and incidentally only refers to the persons who

are entitled to the benefits of the act.

We appeal to the language of the section to support

our contention that the persons entitled to the benefits of

the act are as clearly, positively, definitely and affirmative-

ly designated, as are the deductions to be made. The lan-

guage of the section does not justify it, and there is no

reason or ground for the assertion that Sec. 1 treats prin-

cipally the subject matter of deductions, and incidentally

only the subject matter of the persons entitled to the de-

ductions. It is true Sec. 1 is the only section in which the

subject matter of deductions is treated. It is also true

that Sec. 1 is the only section in which the subject matter



of the persons entitled to the deductions is treated, if the

repugnant ]3ortion of Sec. 3 is eliminated or disregarded

as we contend it should be. And in all events it is in

Sec. 1 where the persons entitled to the benefits of the act

specially engaged the attention of congress, and it is in

this section and in this section only where they are clearly,

positively, definitely and affirmatively designated.

Counsel for appellants are also in error (Appellants'

Brief, p. 9) in contending that Sec. 3 treats only of two

matters, one the matter of the date of the taking effect

of the act, and the other the matter of the persons to whom

the act shall apply. This section clearly treats of four

distinct subject matters, as above stated. Three pri-

marily, principally and solely, and one incidentally. That

this section treats the three subject matters, the date of

the taking effect of the act, the matter of reservation of

benefits under the old law to sentences prior to the taking

effect of the act, and the matter of the repeal of the old

law as to persons sentenced subsequent to the taking ef-

fect of the act, primarily, principally and solely, cannot

be questioned, because these subject matters are not men-

tioned anj^where else in the act. And that this section also

treats the matter, of persons to whom the act shall apply,

incidentally only, should not be questioned, upon reflec-

tion how that matter is treated and disposed of in Sec. 1.

Any question pertaining to the date of the taking ef-

fect of the act, or the matter of the reservation of the

benefits of the old law to persons sentenced prior to the

taking effect of the act, and to the matter of the repeal of

the old law, recourse must be had to Sec. 3, for here these

matters are special, primarily, principally and solely

treated and disposed of, and they are the principal fea-



tures of tlie section. In the determination of all ques-

tions pertaining to the matter of the persons entitled to

the benefits of the act, under all rules of construction and

interpretation, recourse must be had to Sec. 1, where that

matter primarily and specially engaged the attention of

congress and where it is clearl}', positively and affirma-

tively provided to whom the benefits of the act shall ap-

ply, rather than to Sec. 3, which incidentally only treats

the question of persons entitled to the benefits of the act,

by negatively excluding the class of the appellee from

the benefits of the act, which were clearly, specially, defi-

nitely and affirmatively given to them by Sec. 1. For this

reason, as between Sees. 1 and 3, Sec. 1 must be resorted to

to ascertain the persons entitled to the benefits of the act,

for what one is clearly, specially, positively, definitely and

affirmatively given, he cannot be deprived of, by mere in-

cidental negative declarations inconsistent therewith.

For this reason the provisions of Sec. 3, in so far as

they are inconsistent or in conflict with the provisions of

Sec. 1, prescribing the persons entitled to the benefits of

the act, must give way.

Counsel for appellants give an unwarranted import-

ance and eifect to the provisions of Sec. 3 (Appellants'

Brief, pp. 9, 10, 11) and overdraw the effect of appellees'

contention, upon the provisions of that section.

There is nothing in the subject matters of Sec. 3,

there primarily, principally and solely treated, that is in

any manner inconsistent or in conflict with any other pro-

visions of the act.

The fact that the purpose of congress in inserting

these three subject matters specially and solely treated in

Sec. 3 ma}^ not be clear, or that they may be wise or un-



wise, necessary or unnecessary, or may have little force

or effect, is immaterial. But these provisions are not left""

without a purpose or effect. It was perfectly competent

for congress to fix a date for the taking effect of the act,

with or without a purpose for so doing. As to the mat-

ter of the reservation of the benefits of the old law to

prisoners sentenced prior to the taking effect of the act,

it may have been possible, as indicated by the statement

of Senator Hoar that some one in congress may have en-

tertained a doubt as to the power of congress to in any

manner deal with deductions already earned under the old

law. And as to the other provision, the matter of the re-

peal of the old law as to persons sentenced subsequent to

the taking effect of the new law, it is the usual rei^ealing

clause. Thus these three subject matters of Sec. 3 are each

given some force and effect, and all the force and effect

that the language used warrants.

The injection of this subject matter of the persons en-

titled to the benefits of the act, in Sec. 3, is a queer propo-

sition, to say the least, and a queer way of dealing with a

matter already fully and positively provided for in the

body of the act. It makes no reference to the provisions of

Sec. 1 on the same subject—manifests no knowledged of

the existence of any such. It is not a proviso, nor an ex-

ception, nor a saving clause, but a mere incidental declara-

tion which is wholly inconsistent with and repugnent to

the provisions of Sec. 1, on the same subject, where the

same subject matter is one of the principal matters treat-

ed, and where it is fully, clearly, positively, definitely and

affirmatively treated and disjDOsed of.

AVhatever may have been the purpose of congress in

fixing the 30 day period for the taking effect of the act, it
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certainly conld not be the intent asserted by counsel for

appellant (Appellants' Brief, p. 9) viz., of informing the

courts of the time to be allowed future prisoners for good

behavior, so that they could take this into account in

passing sentence. The question of deductions for. good

behavior is something the courts have nothing to do with,

except to enforce Its alloivance, when earned. The sen-

tence is intended to be commensurate with the gravity of

the crime committed. The question of deductions for good

behavior are not, we assume, taken into consideration by

courts in passing sentence. It has no existence at the

time of sentence and maj^ never exist— it is something to

be earned by good behavior after sentence and incarcera-

tion, and its object is to induce good behavior after sen-

tence and confinement by the grace of the government.

In this connection we cite the logical and forcible

reasoning of Judge Wheeler—

In re Farrer, 133 Fed. 254.

In his decision of that case. Judge Wheeler deflects

the conflicting provisions of Sec. 3, as to the matter in

question, from Sec. 1 to Sec. 2, to which they naturally

and logically refer and thus conflict ceases and harmony

is made to reign, with far less violence to language and

more in accord with the rules of construction, than the

construction contended for by counsel for appellant, and

fully enforces the manifest purpose and intention of con-

gress and the office of the attorney general in the enact-

ment of the law.

The reversal of the Farrer case by the United States

Circuit Court of Appeals for the Second Circuit—

In re Farrer, 139 Fed. 260—



should not be followed. Evidently both the facts and the

law were either inconsiderately presented or loosely con-

sidered, and possibly both, in the case before the appel-

late court. The court, we hold, is grievously in error as

to the matters treated and the manner of their treatment

in botii Sees. 1 and 3. It evidently overlooks one of the

principal features and matters principally, specially, defi-

nitely and affirmatively treated in Sec. 1, namely, the mat-

ter of the persons entitled to the benefits of the act, and

looks upon that section as treating the matter of deduc-

tions solely and alone. It entirely overlooks in Sec. 3

two of the distinct subject matters there primarily, princi-

pally and solely treated, and looks upon the provisions

of that section as relating "exclusively to the time when

the act shall go into operation, and the persons to whom

it shall apply," and wholly ignores the fact that the mat-

ter of persons to whom the benefits of the act shall ap-

ply, is also treated in Sec. 1 in the full, positive and defi-

nite manner above stated. Evidently the facts relating

to the draft of the bill in the office of the attorney gen-

eral, and his letters to the judiciary committee of the

house, transmitting the bill with recommendation for its

passage, and minutely picturing the existing evil and de-

sired change, were not brought to the attention of the

court. Evidently the court was not informed that the

bill passed both houses without debate, and solely and

alone upon the recommendation of the attorney general,

contained in the letters referred to, which contain all of

the tangible evidence, outside of the act itself, and.most

conclusive evidence, of the intention and purpose of con-

gress in the enactment of the law. Had the court been

possessed of these facts, it could not have given the weight

8



and importance it did to the provisions of Sec. 3, nor

have treated the provision of Sec. 3 of the act as it did.

Thus it clearly appears from the act itself that the

purpose and intention of congress, as to the matter of

persons entitled to the benefits of the act, was as de-

clared in Sec. 1. The purpose and intention of congress

being thus ascertained from the act itself, all provisions

of the act in conflict with that purpose and intention must

give way, even to the extent, if necessary, of being stricken

or entirely disregarded.

IV.

INTENT SHOWN WITHOUT THE ACT.

In such a case of conflict and repugnancy as exists

in this case the court has the right, and it is its duty, to

go outside of the act itself to ascertain the purpose and in-

tention of congress. It appears the act in its entirety, as

passed, was passed by both houses of congress without

debate (see Hanford's opinion), and as it seems solely

and alone upon the recommendation and request of the

office of the attorney general, where apparently the bill

(as passed) including immaterial amendments was drawn.

The letters of the attorney general transmitting the bill

and his suggested amendments to the judiciary commit-

tee of the house, and made a part of the report of the

committee, is the only tangible evidence of the purpose

and intention of congress in the matter outside of the act

itself. These letters clearly and succinctly set forth the

evils sought to be remedied, and the results sought to be

attained. That is, the unfairness, discrimination and

want of uniformity under the then existing laws in the

matter of deductions for good conduct in sentences of



federal prisoners, and the establishment of one uniform

rule applicable to all federal prisoners, and both as to

the evils sought to be remedied and results sought to be

attained, these letters clearly includes all federal prisoners

whether sentenced prior or subsequent to the taking ef-

fect of the act in question. The bill accompanying these

letters should be construed in connection therewith and

as far as possible made to reflect the full si)irit and im-

port thereof.

The report in full of the judiciary committee of the

house upon the bill in question and which contains these

letters in full of the attorney general as the chief feature

thereof is as follows:

57th Congress,
) ( Export
( House of Representatives, j

ist Session. j
j

No. 2145.

Commutation for Good Conduct for United States

Prisoners.

May 20, 1902, Referred to the House Calendar and

ordered to be printed.

Mr. Latham, from the Committee of the Judiciary,

submitted the following:

Report.

(To accompany H. R. 14411.)

The committee on the judiciary, to which was referred

the bill (H. R. 14411) to regulate commutation for good
conduct for United States prisoners, have considered the

same and respectfully recommend that it do pass with the

following amendment

:

In line 6, page 1, after the word "penitentiary," in-

sert the words "or jail."

Letters from the attorney general dated, respectively,

10



j\Iay 12 and 16, 1902, are herewith submitted and made a

part of this report.

Your committee believe that the legislation proposed

by the bill is useful and necessary.

Department of Justice,

Washington, D. C, May 12, 1902.

Sir: Under the present practice with regard to the

commutation for good conduct allowed United States

prisoners, there is no uniformity whatever, and experi-

ence has shown the necessity for some modification of the

statutes governing this subject, United States convicts

confined in United States prisons, as well as in some local

institutions, are allowed five days on each month of the

term, without regard to its length. If confined in a state

institution, however, which has a commutation system of

its own, they are subject to the terms of that system. It

thus happens that one class of United States convicts can

earn but sixty days a year, even if the sentence is for ten

years, while others, elsewhere confined, earn a much
larger reduction.

In order to correct this evil, and to place all United

States prisoners on an equal footing in this respect, I sub-

mit herewith draft of a bill for an act regulating commu-
tation for good conduct in the case of United States

prisoners. The table used has been compiled from the

laws governing this matter in the state of Massachusetts,

and is believed to be just and equitable. In the adminis-

tration of the laws as they are at present a great deal of

discontent and dissatisfaction is caused among the United

States prisoners, especially when transferred from a state

institution, where liberal commutations are allowed, to a

United States prison, where they can be given but five

days in each month, no matter how long their terms of sen-

tence may be.

It is hoped there will be no objection to the passage

11



of the bil], as the necessity for the legislation is believed

to be urgent.

Respectfully,

P. C. KNOX,
Attorney General.

HON. GEORGE W. RAY,
Chairman Judiciary Committee.

House of Representatives.

Commutation for Good Conduct for U. S. Prisoners.

Department of Justice,

Washington, D. C, May 16, 1902.

Sir: Referring to H. R. 14411, a bill to regulate com-
mutation for good conduct for United States prisoners,

now before the judiciary committee, I have the honor to

state that it is desirable that the terms of the bill should
apply to United States prisoners sentenced to United
States jails, of which there are several under the super-

vision of this department.
It is therefore requested that the words "or jail"

may be inserted in the bill in line 6 after the words
"United States penitentiary" and before the word "or"
in said line, so as to read "in any United States peniten-

tiarv or jail."

P. C. KNOX,
Attorney General.

HON. GEORGE W. RAY,
Chairman Judiciary Committee,

House of Representatives.

This report may be very properly considered in

arriving at the intent and purpose of congress.

26 Am. d Eng. Enc. Law, 2nd Ed., pp. 639-40.

The remarkable statement of Senator Hoar quoted by

counsel for appellants (Appellants' Brief, p. 14) is en-

titled to no consideration whatever, as evidencing the pur-

pose or intention of congress in the matter in question.

We make this statement with the most profound respect

for this great and good statesman and law-maker. But

it is a matter of common knowledge that in his latter

12



years lie was so greatly weighed down by his great age

and his long, honorable and valuable public service, that

he was honored and respected in his high position, rather

than looked to for aid and assistance in practical affairs.

Then coming as this statement does, without any apparent

occasion for it, and after the bill had passed the senate

(it having theretofore passed the house), in connection

with the subject matter of the statement, it is entitled to

no consideration in determining the purpose and inten-

tion of congress in the matter, most especially when it

tends against uniformity, equality, fairness and above all

personal liberty. If the aged and honored senator was

no nearer correct on his facts than he was on his law

covered by the statement, it is highly possible that he

was entirely mistaken, and bowed down by his great age

had an entirely different matter in mind.

At any rate the intention or purpose of an individual

member of congress is not the intention or purpose of

congress.

26 A. & E. E. L., 2nd Ed., p. 638.

U. 8. vs. N. P. Ry. Co., 91 U. S. 72 ; 23 L. Ed. 224.

U. 8. vs. Oregon cG C. R. Co., 57 Fed. 426.

We must respectifully cite the decision of Judge Han-

ford in the case of tlie United 8tates vs. Turner Jackson,

copied in full in the printed record in that case (No, 1251)

in this court, to which reference is here made. This is a

full and clear application of the principles contended for

by us in this connection. This case was tried just

prior to the case at bar, and is identical with it in all ma-

terial particulars. The learned judge of the Western

District of Washington had the opinion of the Circuit

13



Court of Appeals, 2d Judicial District, before him when

the case at bar was heard.

V.

RULES OF CONSTRUCTION.

The rule of construction invoked by counsel for appel-

lants (Appellants' Brief, p. 12) that between inharmon-

ious sections of the same act, the last in the order of ar-

rangement will control, is a rule of last resort, and will

not be applied if the intention of the legislators can be

otherwise properly ascertained from the act itself or

aliunde, as it is hereinbefore pointed out in this brief it

can be. The rule is never allowed to override the intent

of the legislators, if that intent can be properly ascer-

tained, and the reverse of the rule is frequently applied.

26 Am. ci Eng. Enc. of Laiv, 2nd Ed., p. 619, note 3.

Sams vs. King, 18 Fla. 637.

Hall vs. State, 39 Fla. 637.

Treasurer vs. Clark, 19 Vt. 129.

Nohle vs. State, 1 G. Green. (la.) 325.

State vs. Williams, 1 Ind. 191.

Two other rules of construction asserted by counsel

for appellants (Appellants' Brief, pp. 12, 13), namely,

**Wlien words occur in a statute which can be given no

effect consistent with the plain intent of the statute they

must be rejected as without meaning," and **>\liere one

section of a statute treats solely and specially of a mat-

ter, it will prevail as to that matter over other sections in

which only incidental reference is made thereto, '

' and the

authorities cited by them in support of the same cannot

be more strenuously urged by them than we urge them

in support of the construction we contend should be given

14



Sections 1 and 3 of the act. We differ only in the matter

of the application of the rules.

'

' That every doubt should be resolved in favor of the

life or liberty of the citizen."

Bisk. Written Laws, Sec. 194.

The Enterprise, 8 Fed. Cases 732.

''The interpretation of statutes has always, in mod-
ern times, been highly favorable to the personal liberty

of the subject, and I hope will always remain so.
'

'

Broom's Legal Maxims, p. 422, quoting from Lord

Abinger.

"That every word of the statute should be given

effect."

U. S. vs. Fisher, 109 U. S. 143.

U. S. vs. Gooding, 12 Wheat. 460 (477).

The intention and object of the legislators is the fun-

damental question in judicial construction, and controls:

26 Am. d Eng. Enc. of Law, 2nd Ed., pp. 601-2-3-4.

The Lizzie Henderson, 20 Fed. 524.

Ogden vs. Strong, Fed. Cs. No. 10460.

Wilkinson vs. Leland, 27 U. S. 627 ; 7 L. Ed. 542.

U. S. vs. Buchanan, 9 Fed. 689.

Cardinal vs. Smith, Fed. Cs. No. 2395.

A construction should be given as will avoid unrea-

son, injustice and absurdity:

26 Am. c6 Eng. Enc. Laiv, 2nd Ed., pp. 646, 648.

Rigney vs. Plaster, 88 Fed. 686.

In re Chinese Laborers, 13 Fed. 291.

In re Chinese Merchants, 13 Fed. 605.

Wilson vs. Mason, 1 Cranch. 45 (101).

15



Construction of a clause or section should be given

with reference to the evils to be overcome and the object,

intention and purpose of the legislators

:

U. S. vs. Chase, 135 U. S. 255 (261).

Piatt vs. U. P. Ry. Co., 99 U. S. 48 ; 25 L. Ed. 424.

The Church of Holy Trinity vs. U. S., 143 U. S.

457; 36 L. Ed. 226.

Wheeler vs. McCormick, Fed. Cs. No. 17498.

VI.

ATTEMPT AT RECONCILIATION.

The attempt of counsel for appellant (Appellants'

Brief, p. 7) at reconciliation of these two sections of the

act, is wholly ineffective. They have no right to carve up

Section 1, and apply it in fragments in the attempt to

reconcile it with the provisions of Section 3, when con-

gress has made it a connected whole. They might as

well cut out and cast away at once without form or cere-

mony all of the words in Section 1, in any manner con-

flicting with the provisions of Section 3. The one would

be as permissible as the other.

Sec. 1 in its retrospective aspect treats of one class

and condition of persons, and only one class and condition

of persons, and that class is persons convicted, sentenced,

and confined. The language used cannot without distor-

tion be made to treat of one class and condition of persons,

to-wit, persons convicted, and also of another class and

conditions of persons, to-wit, persons sentenced.

The words "any such conviction" in Sec. 1, immedi-

ately following the words "confined in execution of the

judgment or sentence," relate back to the word "con-

16



victed" occurring earlier in the section, and renders them

inseparable, and is conclusive tliat but one class and con-

dition of persons are provided for, namely, "persons con-

victed, sentenced and confined."

Besides the construction contended for by counsel

for appellants, that Sec. 1 is sufficiently retroactive to in-

clude persons convicted prior but sentenced after the tak-

ing etfect of the act, and excludes persons convicted and

sentenced prior to the taking effect of the act, is utterly

without reason, and is reductio ad ahsurdam. It strips

the act of the purpose of its enactment, namely, to estab-

lish a uniform rule of commutation of sentence for good

conduct in the case of all federal prisoners, whether in

state or federal iDenitentiaries, and leaves unaffected the

very condition that brought forth the act, and applies it

only to future conditions, and magnifies the j)artiality,

unfairness and want of uniformity, the very essence of

the act that was intended to be law. The language of the

act will not admit of any such construction; it is con-

trary to the clear import of the letters of the attorney

general, upon which the act, solely and alone, was passed.

It would be preposterous to assume that congress in-

tended to include the one class and exclude the other, and

it will never be presumed that congress does an absurd

thing.

Would not their attempt at reconciliation have been

less strained and certainly more in accord with the rules

of construction, and with the manifest purpose and inten-

tion of congress and of the attorney general's office as

declared in his letters to the judiciary committee of the

house, and certainly more in accord with equality, uni-

formity, fairness and personal liberty, for the honorable

17



counsel for the appellants to have attempted to conform

the provisions of Sec. 3 to the provisions of Sec. 1, rather

than have attempted to conform the provisions of Sec. 1

to the provisions of Sec. 3

1

This might have done, from their standpoint that a re-

conciliation of the statute within itself is possible, by

reading the clause "and shall apply only to sentences im-

posed by courts subsequent to the time that the act takes

effect," as follows: "And shall apply only to sentences

imposed by the courts subsequent to the taking

effect of the act as hereinbefore provided." That is, the

word "subsequent" be made to apply to the time of the

application of the new law and not to the imposition of

sentence. Thus the old law of commutation, in the case

of persons sentenced prior to the taking effect of the new

act, would apply to the time of the taking effect of the

new act, and thereafter, according to the express terms

of the clause, as above read, the new law of commutation

would apply.

Respectfully submitted, that the judgment of the

lower court should be affirmed.

J. B. METCALFE and

JOHN S. JUKEY,
Attorneys for Appellee.

Oct. 28, 1905.
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IN THE

imnited States

Circuit Court of Bppcals
FOR THE NINTH CIRCUIT

THE UNITED STATES OF AMER-
ICA and CHARLES B. HOPKINS,
as United States Marshal for the West-

ern District of AYashington,

Api^ellants, ) No. 1253.

vs.

DONALD McKERRACHER,
Appellee.

To the Honorable, the .Judges of the Ignited States Circuit

Court of Appeals, for the Ninth Circuit

:

Comes now Donald McKerracher, the appellee in the

above entitled cause, and presents and files this his peti-

tion for a rehearing of said cause in this court, and prays

that the decision and judgment of the court be vacated and

set aside, and that the cause be reheard, and that upon

such rehearing the judgment of the Circuit Court of the

Western District of AVashington for the Northern Divi-

sion may be affirmed.

And as grounds for such rehearing appellee states

:

First. That this Court, having found that there was

an irreconcible conflict between sections 1 and 3 of the

Act of Congress approved June 21st, 1902, unless certain

words should be eliminated from section 1, proceeded to



eliminate those words for the purpose of removing the

conflict between said sections, which said action of the

Court, appellee respectfully maintains, was legislative and

not judicial in its effect.

Second. That the Court overlooked the means by

which the intention of Congress in the enactment of the

law in ([uestion could have been ascertained according to

well settled principles of statutory' construction where the

words of the act fail to disclose that intention, which

means were furnished in the report of the Judiciary com-

mittee of the House of Representatives in reporting the

hill to the House for passage, and which report constituted

a part of the record in this cause.

Third. That the Court overlooked and ignored the

well settled rule of statutory construction, that if an exce])-

tion or proviso or saving clause in a statute is as broad as

the enacting clause, the exception, proviso, or saving

y^lause, as the case may be, must be rejected rather than

the enacting clause. AVhereas, if the Court had recognized

this long established rule, it would have held section 3 to

l>e a proviso, or an exception, or a saving clause, to section

1, which was as broad as section 1, and, therefore, that

said section o must be rejected as repugnant to the enact-

ing part of the law.

Fourth. That the Court ignored and overlooked tliat

humane canon of statutory construction upheld and en-

forced in all civilized countries, that in case of conflict in

the provisions, or doubts arising as to the meaning of a

statute, all doubts should be resolved in favor of tlie



liberty of the citizen. And as this was a case in which the

liberty of the citizen, the appellee, was the sole question

for adjudication, all doubts raised upon the construction

of the statute, the provisions of which were relied upon as

justifying his imprisonment, should have been resolved in

favor of his liberty.

Respectfully submitted,

JAS. B. METCALFE,

JNO. S. JUREY,

Attoreys for Appellee.

I hereby certify that I am one of the counsel for the

Appellee in the above entitled cause, and that in ray judg-

ment the foregoing petition for a rehearing is well

founded and that it is not interposed for delay.

JAS. B. METCALFE,

Of Counsel for Appellee.
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